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D.P.U/D.TE. 9782 Page 1

L INTRODUCTION
On October 15, 1997, pursuant to G.L. c. 166, § 25A and 220 CM.R, §§ 500
ot feq., Cablevigion of Boston Company, Cablevision of Brookline Limited Partnership, |
Cablevision.of Framingham, Inc., AR Services, Inc., MediaOné of Massachusetts, Inc.,
MediaOne of Milton, Inc., MediaOne of Needham, Inc. and Time Wzimor Cable (cb!lcctively,
the "Complainants*) filed an Amended Complaint' and Recjucsi fora Hcaring"wilh the
Department of Public Utilities, now the Department of Telecommunications and Energy, (the
"Department") against Boston Edison Company ("BECo") seeking rciiéfﬁom BECo's cable
tolevisiow("CATV") pole attachment rat‘es, terms and conditions, The Attorney General of the
Commonwealth ("Atfomey General") filed a notice of intervention in the proceeding. pdrsuai)t
 tGLoc. 12§ 1IE
~ In1978, the Massachﬁsétts Legis.sia:tuvrc' enacted the “Pole Attaqhmen{ Stétut;:"',
- GL.¢c, 166, § 25A‘.‘ ‘I;his‘statutc givgs the Departméht the_ a‘uthoritf "to rgguiq@e the rét_es,
B 'ténns and condit’ibns gppl‘icublle tb ‘attachgnén‘ts‘." as \veil as to "détcznﬁine,and enf‘drcc
- reasonable rates, terms and éonditiqns of use of poles,.." ’Aé a result of ﬁ mlemaking
. | ‘proccedin.g, Q@LMM}]&'D.P.U. 930 (1984), tthepartmont'gdopted' the pole

attachment dispute regulations now c‘o‘diﬁcd as 220 C.M.R. §8§ 45.00 ot seq. However, in

[

The parties agreed that Complainants would filo an Amended Complaint triggering a
new six-month period for review of the case pursuant to 220 C.M.R, § 45.08. 'As
© further agreed by the partics, the relief, if any, to which Complainants are found
entitled will relate back to August 1, 1997, the date of the filing of the original
Complaint (see Tr. Procedural at 5-11 (October 8, 1997)), - :

’Thc request for a hearing was mado pursuant to 220 C;M,R. § 45.04(2)(g) which prdvi_des
that the Complainants must request a hearing pursuant 10 220 CM.R, § 1,06, or waive the
right to such a hearing. - :

e
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DPU/D.TE. 97-82 ' ‘ ‘ Page 2

LAIM_&ul_ermng, supra, the Dcparlmeni declined to dete’rmine & specific method of

calculation for pole mtachmm. ra.tcs..instéud leaving tbe method(s) to be determined by |
adjudication. Id. at 14-15. This matter is the first aerial pole attachment complaint received
pursuant to thbsq regulations and the first instance in which the Department has been ﬁskcd 10
review BECo's polo attachn;cnt rates,’

'fhc Complainants, nine CATV cOm_panies scrving approxitately 342,000 pusiomors in-

47 communities locatéd in the BECo serviqeterﬁtéry. enter imb license agrecments for the use
of CATV attachments on BECp-owncd p.oles“ (RR-DTE-1), Forthe ‘past 25 yeats BECp's

: axlmuﬁl lattachmcnt‘ rate has been $8,00 per CATYV attachment for a solely-bwned ("SO") pole
(Exh. BE-24). On October 28, 1996, BECo xiotiﬁed the Complainants of 230 percent
increase ip its annual SO pole attachmiont rate to $i0.37. cﬁ‘ecﬁye Jam'xary 1, 1997, giﬁng rise |
to the present cbmplaint (Atﬂpﬂdéd Complaint at :15-17; E#h. ‘C“ABLB-I‘, at 10), |
Specifically, the Com_plaihants réquoét that the Depdftmcnt: (1) find BECd;s pole attachment
Tate inérease and pre-éxisting pble a;tachmént rates'u‘nlawﬁxl_and unreasonable; (2) setan |
annual p‘olc gtia‘chmént renghl rate noi excéeding BECo‘s‘ac.uvaal‘ingyremental costs incurréd in
‘providing space for attachment of Cémpléinants"fadiufieé,‘ or m the alternative, set annual pole
atmchmeﬁt rontal rates not éx_cecding the amo‘x‘mt“ of 36.27 pér $O pyole‘ and $3,14 pér jointly-

' owned‘("‘JO'\‘)' pole; (3) order BECo to refund to Complainants, as of Jariuary 1, 1997, all

[

U m Groater, Media, Ino,, D.1.U. 91-218 (1992), the only other case arlsing under O.L.; |
: ¢. 166, § 25A to date, the Department approved a method for calculating rates for CATV
attachments within underground conduit, '

While certain of the poles in question are solc!y-own‘éd by BECo, a majority of the poles
are jointly-owned by BECo and Now England Telephone and Telegraph Company d/b/a
Bell Atlantic-Massachusetts (scg Exh. AG-8). ‘

-
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D.P.U/D.T.E. 97-82 o Page 3

amounts paid by Complainants in excess of the maximurn annual pole attachment rates that are

established as a result of this adjudfcation; (4) order BECo to bill Complainants for JO poles

1o more than solpercent of the SO pole attachment rate established as a result of this

adjudication;* (5) order BECo to provide information conceming rates, terms and conditions

‘pursuant to which BECo provides access to poles, conduits and rights-of-way between BECo

and BECo's affiliatos, subsidiaries and/ot other ontities engaged with BECo in the provision of

tolecommunications, cable, or open video System setvices;® (6) determine terms and conditions

 that BECo may imposoe upbn Complamaqts under its pole licenses and related practices in ‘

~orderto prevent discrimination against the Complainants and in favor of BECo, BECo's

.a‘mliatés. .subsidiaries, and other entitios; (7) order BECo to refrain from acting, or rcﬁxsing to

act, in a manner that in a'ny‘way prejudices Complaintants' rights under their pole attachment

license _agréemc'nts;_and‘(S) oi‘der any other rolief as it deems just, reasonable, and proper

. (Amended Complaim"at 13-1_5). On Octobe; 31, 1997, BECo filed an answer to the Amended-

Cémplaim‘ in which it denied that its current or proposed acrial pole attachment rates, terms, or

§

6

conditions were unlawful or unreasonable and asked that Complainants' requests for relief be

donied (BECd Answer to Amendcd Complaint at {1 1-34),

- Px_iér to this adjudication, BECo charged Complainants 57 percent of its SO pole rate for

JO poles (Exh. CABLE 3-5, AppI), A determination of the JO pole rate is no longer at
ssue in this oase as BECo has agreed to bill Complainants for JO poles no more than 50
percent of the SO pole attachment rates established as a result of this adjudication

~ . (BECo Brief ut 12; BECo Reply Brief al 22), '

~ This information wag provided to the Complainants and the Department by BECo during.
the coursc of the discovery process in this procecding (1. 4, at 37).

K5
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On February 11, 1998, the Department issued an interlocutory order 11miting the scope
of the current pr_oi:eeding to whether the pole 'attachmenf rates, torms, and conditions that
BECo currently charges the Complainants are just and reasonable pursuant to G.L. c. 166,

§25A. Order an Scope of the Proceeding (February 11, 1998) (*Scope Order"),
Pursuant fo notice duly issued, a public heating was held at the Dcpartﬁtent’s ofﬁccslo‘n
‘October 8, 1997, to afford interested persons an oppOrtuniQ vt’o comment, Five days of
‘evidcntli!‘zi‘y hearings ‘wer'ov‘held at the I)épartmox;t's offices on February é, 4,5,12,and 1’8;
1998. In suppott of thelr Amar{ded Complaim,l the Complainants presented the testimony of
 two witnesses: Paul Glist, an attorney whose practice cdncentrutos in the area of .pole
| :attachments, and Robert Thomas, & former New England Tclcphone cmpIche and currcnt
MediaOne manager BECo prescnted the tostimony ofthree wimesses chhael Hums.

| senior economist with the Reed Consulting Group; Rmhard Sctifone, a BECo supcwisor of
nghts and permats. and Richard Hahn, a vxce-presndcnt of technology and research at BECo
and president of BECoCom, lnc. ‘The Attorney General dxd not sponsor any w:tnosses. The

. evideﬁtiéfy re&;ofd‘ ‘conslsts of 101 exhibits sponsorcd by Ithc':Complainants, 109 ‘sponso‘red by

| BECO, lO'exhil;its sp.on'sored by tﬁq 'Altotncy General, and 35 exhibits sponsored by the

_ Deéartment. ‘ 'A‘ll‘ parties filed briefs and reply briefs. . |

I QUTSTANDING PROCEDURAL MATTERS

“On March 13 1998, after the close of hcarmgs and submtssxon of reply brlefs.

Comp!amants filed "Motions of (’ablevxsnon of Boston. Inc., &t gL to Stnke Portion of Boston '

1

T BECoComisa whouy owned subsldiary of Boston Energy Tochnology Group, which in
turn is a wholly owned subudmry of BECo (Exh BE-6, at 1).

Yl
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Edison Company Reply Brief and for Admission of Corrected Exhibit" ("Complainants'

: TM<>tion"). On March 18,1998, BECo filed “Boston Edison's Opposition to Complainants'
Moti0ps to Admit New Exhibit and to Strike Portions of Boston Edison's Reply Brief" ("BECo
Opposition"). For reasons we disouss Bciow. Complainants' Motion to Strike is DENIED, and

: Cbmplainants' Motion'to Adrpit Corrected Exhibi't is DENIED,

" A Motionto Strike

The Complainants mévq to"strikle the Attachments to BECo's Reply Brief and related
legal argument on page 37, alleging that these documents are riot part'ot‘the record

, (Complainaﬁts"Motion at 1).‘ The Coinplainauts argue fhat by attaching these documénts.

- BECo did not follow thc Departmcm's proccdural rules for scclung the admlssxon oflatc~ﬁled

~documems into the record 220 CMR, §§ 1.1 1(7) (8) (id). The Complamanls argue that
thesc matenals must be stricken from the record as thay have not had an opportumty to
ormduct cross-exammatnon of BECo's witnesses concemmg these documems, and that,

‘ theref‘orc, their admxssion would be prcjudlclal (id.). |

BECo argues that thc cxhxbxts. conswtmg of four letters concermng the mvolvemcnt of
local witing: mspectors in the arca ot‘acﬁal distribution plant safety. and related legal argument,

' should be allowcd because they arc not offered for their substance. but mstead are offered only |
to show that the documonts exist (BECo Oppomtlon atl,10), In seekmg 10 address the
Complainants' anti-competitive claums, BECo argues in its reply brief that the controlling

authority on issucs of aerial dlstnbution plant safcty is not the Department, ‘but, rather the local

wiring inspectors (BECo Opposition at 10, citing BECo Reply Bricf at 36-37).  As support for |

wezan

© O RESLIED

<
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DPUMDTE 9782 , Page 6

this argument, BECo appended to its reply brief the letters' which it alloges were "not gvailablo
during the prescntation of evidence in this matter" (BECo Opposition 'at 10, giting BECo Reply
Brief at 37 n.29), Finally, BECo argues that the Complainants suffer no han;t by referénce to
the apponded letters becausq the Department has excluded the Complainants' anti-compotitive
claims from this proceeding (BECo Opposition at 11, mmg S_égge_O_r@x).

The De‘partmcmﬁ Prbccdural.Rulcs State, that “[no) persbp may present additioﬁal
_c\;idence aftor having rested nor may any hém'ng Be reopened after having been closed, ‘cxcept

| upbn motion and showing of good cause." 220 CMR. § 1.11(8). In add_iiioh; the Ground

| " Rules in this c#se provide that: "[¢]xhibits offered afler the close of the hearings, if objected to

t;y any party, labor under a heavy bu;den ,of untimeliness, for they would not be subject to
. crossi-examinat‘ion‘of febﬁtt#l" Ground Rules at 4 (Oétdbor 14, 1997), | |

: We agrec with the Complalnants that BECo fhiled to f‘ollow the pro;;er Department
pr‘occdures for offering kl‘ate-ﬁlcdl. oxhibits. Wu_ also find that, not having mov§d to admit the
documents pﬁrsuant to 220 C.M.li.‘§ 1.11(7) or (8), BECo impropcrl‘y relied in its brief on |
matters that are ot part :of; the 'factual‘ secord in this case. ﬁowc’ver, tlie_ C@rhplain;ants will
suffer no prejudiccv,if BECQ‘E unred;x;:tcd i)ﬁeir“remains’in ‘;hc Dcpartment's files, as the -
| éitachinems wero nevér ma.dc part of tﬁc fadmal rccofd and wouldﬁot be relied upon in any
- Inter proceediﬁg. Further, we conclude tha( the Complaip@nts“motion'is moot. As we B
discussed in our Scope Qrdor, the Department haé deferred coﬁsideration of ﬁw Complainaflts' |

_ anti-competitive claims to another proceeding. The documents that are the subjoct of this

iy
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~ motion concen claims that are outside of the scope of this proceeding, and the Department did

not rely on or consider the documents in roaching its decision in this case, Because the
Department finds that tﬁe_iésue qfadrrgisdibility of these late-filed documents is moot, the
Complaipants' Motion to Strike is DENIED, |

B | Viot dmj

Citing 220 C.M.R. §1,06(c)(5), the Complainants request that tho Department

supplement the record with their proposed Exhibit CABLE-85A. The Complainants argue that

- the information provided by BECo on February 13, 1998, in its supplemental resbonse to

'cunnot be reconcnled" (Complamunts‘ Motson at 1-2). The Complamants argue that discovery

Information Request Cable 1'-10 dealing with polc'count int‘orm‘ation (identified in the record

as CABLE-102) is "mathematically maccurate, iriconsistent with other rccord mformatuon and

of this putative etror in BECo's supplemcnwl,dxscovery response is good cause to permit the

]

Complainants to supploment the record with thelr revised Exhibit CABLE-85A showing what

they argue to be the Jawful pole attachment rate based on their correction of BECo's errancous

date. (Complainants' Motion at 2-4).
BECo argucs that the Complamants should not be allowed to supplcment the record

after the close of ewdenco because the«r proposed exhxbit is substantwc ewdencc that dxreouy

*Se¢ Boston Edison Company, D.P.U, 89-1A-1, at 6-7 (1989) (admissibility of latc-filed
exhibit moot where document not relied on or considered in reaching dccision); MES-
MeCourt, Ing, D.P,U. 88-229/252, at 9 (1989) (allowing inclusion in record of late-filed
exhibits even though opposing party had not had opportunity to cross-examine the new
evidence, because no prejudice to the moving party would result from &dmISSlon)

L EEE




D.P.U/D.TE. 9782 | | | Page8

cdntradicts the Complainants' position o;x issuqs aﬁ'cciing the Complainants' proposed rate
(BECo Opposition at 1-2). BECo-atgues furthgr that the Complainants‘arc not, in fact, |
* updating a factual discovery response, but rather are attémpting to use 220 CM.R. § 1.06(c)
to present further opinion testimony without subjecting their witness to cross-examination
(id. at 1-3),
2 Analysis and Findings |
We agree that Complafna‘nts" reliance on 220 CMR §1 .06_(0)(5) is misplrced. 'T'his

discovery rule states: "A party is under a continuing duty to amend séasonably‘an éarly

response if it obtains information that the response was incorvect or incomplete when made, or -

thﬁt the res‘ponée ihough correct. whon made, is no longer tru'e or complete." 220 CMR.

| ) §1.06(c)(5). The Complamants are ot updatmg a dlscovery responsc, they arc attempting to
: ~ . rcopon the record and subm:t addttlonal evxdencc As dxscussed above, 220 CM. R

§§ 1.1 1(7) and (8) allow partics to offer ewdence afler the close of heanngs only upon motion
, and a showmg of goad cause. The Complainants filed no such motion Bven if thoy had, we
would find no gopd cause to admit addmonal evidénco after the record has been closed‘ The
éompléin;ihts' reasons for introducing this late-filed exhibit arc ghpersuﬁéive. BéCO
‘s‘iupplemel‘\ted lts initial discovcxy resp§nse to Infbnhatlon Reciuest Cable 1-10 on February 13,
o 1998, beforo the closc ofthc evidentiary heanngs Because this dlSOOVeI'y response was
supplementcd 50 lato in the proceedmgs the Hoanng Officer allowed the Complamams to
present tesumony and a rclated exhibit (CABLE-85) concerning BhCo s rcsponse (Tr. 5, at 9

et seq.). During the course of‘th;s testimony, the Complainants' withess presented opinion

¢
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evidence that the response was incomplete and incorrect (Tr. 5, at 9-17). We find, thercfore,

~ that the Complainants have had sufficicnt opponunity to present evidence on these issues.
| The Department has consistently he!d' that late-filed exhibits are prej;;diqial because
other parties cannot conduct cross-examination or otherwise test the accuracy of the dt;la -
contained in the proﬁ‘ered exhibits through thc litigation process, See Nmﬁngl_gng
MMMM DP U. 94- 50 at 62 (1995) The Complainams
motion, although mado in the form of supplemental dnsc:ovexy ﬁlmg, prescnts such a
| prejudxcml dangcr and is, therefore. DENIED |
Il RATE METHOD ‘
A ack .r‘ d

The Massnchusetts pole attachmént statute provndes the Depanment wnth authonty to .

: regulate the rates, terms. and condatlons applicable to attachmcnts and reqmres that the

',Departmcnt consider the mterests of subscnbers of CATYV services s well as the intercsts of
consumers ofutihty services, G L c. 166 §25A. In determ:mng ajust and reasonable rate,
the statute rcquxres that the rate recover "the addltnonal costs of making prov:sxons for

, attachmerits” (.e., mar‘ginal or inc'remental cost) and no more than "the broponional capital

| and Opcmmg exponses of the uuhty attnbutablc to that portion of the pole.. occupied by the
attachment" (i.e., fully allocated cost) Id. Furthcr. “[such] portion shall be computed by

| ldetennining the percentage of the total usable Space of a pote.. that i3 occupled by the

‘attachment.” . ‘The polc attachment regulations provxde for a complamt proceedmg under

Review by the Department of such a complamt can be conducted at the elcctxon of the
purties, without hearings. 220 CM.R. § 45.06(1).

Pape 9

FERD




D.P.U/D.T.E, 97-82 ‘ Page 10

‘which en attachment rate maxin‘ﬁum can be determined through ‘the use of data inputs from the
. Federal Communications Commission ("FCC") Form M (telephone company) or the Foderal
Lnergy Regulatory Commission ("FERC") Fo‘rm' 1 (clecttic company) annual reports,
220 CM.R, § 45.04, |
B.  Positions of the Parties
.. Complainants
- & Incremental Costs

The Complainants argue that the Departxhent_ 'should set the pole attachment rate at the

lower end of the pc‘rmiséible‘ statutory specirum r’epres.ent‘ing a marginal or ihcremental cost
(Complginamé',Bﬁcf at 69, citing Exh, .CABLBJ. at 14, i?, 22-23), fhe Complainants argue
~ that the bepartméﬁtzshoﬁld cap péle attaéhme‘nt fates at BBCO's idontiﬁable recuning coéts
mcurmd "but for" CATV attachments bocnuse the outvof-pocket (or "makeready") costs for
- pole attachments are already directly paid f0r by cable operators (Complamants Briefat 70—71
__m_gg Exhs, CABLE-] at 18-19, DTE-1 l) In support of an mcrememal rate. the '
Complainants m'gue that CATV attachments place.the least burden on utility lines and (hat
CATYV operators should pay lesé for the "vgstly ihfcr;ior" attachment rights that they are

. aﬁ‘orded by the utility (Complainants" Brief'at 71-72, gnmg Exhs, CABLE-1, af 21, DTE-1 1, |
Tr, 1, at 58-59), The Complainants state that BECO’b mcremental costs assocnated with pole
mtachmcnts are approximatoly 8,50 annually per SO pole (ggg Exhs CABLE-1, at 23,

CABLE-4], at 38, Tr,2, at 61-62; Tr. 1, at 211),
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b.. K 0! : ¢ | i
As an alternative, should the Department decline to adopt mcremenlal cost pncmg, the
Complainants propose that the Departmem adopt the FCC method for determining pole
* attachment rates (Amended Complaint at 1 18-23). According to the Complainants, the FCC
| 'formula derives annual “fully sllocated"” pole costs based upon existing utility records (the

FERC Form 1) and allocates those costs in proportion to CATV's relative use of usable space

on poles (Complainants' Brlef‘at 8). The Complainauts allege that the FCC method is "exactly

the mechamsm prcscrxbed by statute for Massachusetts" and that thls method previously has-
‘been followed by the Deparlmem in Qm_r_Mgmm D P.U. 91-218 (1992) (Complmnants
.Brlef at 8), As further support for the Department's adoption of the FCC formula, the
Complainants argue that this method ls lhe most wxdely accepted and applied formula f‘or |
developmg the ﬁ;lly allocated cost of pole attachments, ag nt is upplled by the FCC dnrectly in
31 slales and it is used gencrnlly by many states that rcgulate pole attachmtmts (id, at 16,
j_g Amended Complamt atll9 Exh, CABLE-] at 24), | ‘
The Complalnants allege that in generating thelr prOposed rnte lhey have applied the
FCC f‘ormula "to the lettcr" (_d, at 22, szmng Exh, CABLE-1, at 26-42). The Complamanls
' propose a strict applicatlon of the FCC l‘ormula in Massachusetts, arguing that it is the product
-of over 20 years of federal rulomakmg expertise (Complmnams Bnel‘ at 8). Applying thc

Complamants' mterpretatuon of thc FCC pole attachmum formula gencrates a yearly rate of

¥

JRSEUU——"! S
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$5.67"° per attachment per SO pole (id, ‘at 23, giting Exh, CABLE-8S), The Complainants

argue that their recommended rate would not unduly impact BECo ratepayers because even af

curmm levels "pole revenues equate to #o more than one cent of » monthly residential electric
bill" and would have a minor unpact upon BBCo § total revenues (Complamants' Brief at 78,
Tr. 1, at 205), The Complmnants also ssert, that their rcoommended lower rate would benefit
CATV customers because i it could result in potential savings o their t;ustomers who now pay
- on average 45 cents of their standard momhly bill to account for pole attachments (id,). ’
2 BEGo |
a  Ingremental Costs
"\BECo arguos that ﬁn incr_émontafapproacb to pole attéchm,ent rates is imprbpef
~ because it would create situatio;: whereby utility ratcpéye;s would be forced to sull)sfdiz‘es the
CATV opekatof‘s enfoyment of poles (BECo Bﬁef‘ét 26-21, iing Bxh, BES, ¢ 1), BECo
‘ argucs that the Department, the FCC, ancl avery state cotmmission to consxdcr an incremental
| upproach to pole attachmont rates has declmed to adopt it (BECo Brief at 26, mmg
Exh, CABLE-1, at 18,23, and Greater Media).
b FullyAllated Conts

Luke the C‘omplamants. BECo argues that the Departmem should adopt the FCC

.method wh:ch is designed to capture the ﬂxlly-allocated costs of pole attachments (BECo Bnef‘

10 The rate proposed by Complainants during the course of hearings and argued for in their
briefs is different from the initial rate of $6.27 per SO pole presented in their Amended
~ ‘(,omplamt (Amendcd Complaint at § 34(b)): .This differcnce in ratos is duo to adjustments
in various data inputs to their formula made during the course of hearings (sco Exb,
CABLE.as)
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FCC 97-94, CS Dockot No. 97-98.(1997)). However, unlike the Cdmplainants, BECo argues
that the FCC formula should be used as only a starting point in the detcﬁnihation of a lawful
and reasonable rate for pole attachments in Massachusetts (BECo Reply Brief at 1, ¢iting

- Tr. 3, 8t 51, 83). BECo fxrgués that the FCC foﬁnula does not sut’ﬁbiemly capture all of the

" costs incutred by wtilities iﬁ crecting poles and thqr‘efbre proposes several modifications or

, ad.ditions.to the. fdrmﬂla designéd to cap"ture these costs (BECo Briéfat 5). Also, although “ |
BECo recommends using & modified foderal approach, it argués that the Départment isnot |

~ bound by the confines oflhe federal method as Massachusctts has certified to the FCC that it
regulates pole attachment rates at the state level (BECo Reply Brief at 1-2) |

Applymg BBCo's moduﬁcatlons to the FCC pole attachment formula genorates e yearly

rate of $9 58 per attnchmcnt per S0 pole* (BECo Bricfat 6) BECo argues that the rate

recommended by Complamants does not faxrly balance the interests of utnlny customers and

CATV subsonbers (see BECo Reply Brtef‘at 25-28),
»  lncremertalCoge | | o
The Attomey General argues agmnst the Depanmem adOptmg an incremental approach

to pricing pole attachment rcntals in this matter (Attorney Géneral Bricf at 5<7). The Attorney

General argut:s that adopting an lncrementul nppmach would essentmlly turn the poles that

o While BECo ongmally proposed an annual SO pole rate of $10.37 and still argues that the
Department should conclude that this is an appropriate tato, it does hot argua in its briefs

- for adopuon of the method used to cplculale this rate (sco BECo Brief, BECo Reply ' i
Briof). ‘
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entities pay for into free public goods" and would "allow freo riding by another consumer of a
‘monopoly service" (Attottiey Gencral Brief at 5), S o "

b, 'llt

Wrile the Attorney General argues that CATV attachment rates should reﬂ‘cct the fully -

‘allocated costs ofthat portion of a pole's usable space utilized by the attacher. he does not
believe that the Dopmment should strictly apply the FCC method to develop a fully allocnted

 rate (Attomey Gencral Reply Briefat 3). The At;omey General argues that the FCC method
advocated By the.CompIainsmts is ﬂnwed‘a,s it ignores costs that are customary for the
Department to roview and that could be mcorporated w:thout addmg any unduc burden to the
rate sctting process (Atmruoy General Briefat 4. gmug Exh. BE-], at 3, 20) The Attomey.

- General also argues that the FCC t'ortnula isa hlstoncal cost-based ratemaking solution that
has little, if any, connccnon to the competitwc or eﬂ'wxcnt economic price that should be |
chargcd for pole attachments (Attomey Geneml Bnef at 4, gm__gExh BE-1, at 21, rr 3
'at 51, 83), Finally, the Attomey Goneral argues that the FCC formula should not be used

“because it is currently under consideration for revision by the FCC (Attorney Gcneral Brief at
4-5, citing Exh, BE-1, at 3 mqg;p_ﬂ_mg_gm CS Docket 97-151, ‘11‘ 83 (1998)). | |

Like BECo, the Attomey Gencral pmposcs [ mcthod that modifies the fedcrul formula
adding to several of the cost categones to reﬂect what he argues isa more fully allocated rate
(Attorney General Reply Bnefvat A;;. A). Applymg 'tho‘Attomcy,(;eneral 8 metbod for fully |

- allocated pole'chst’s generates a.‘yearly rate of $12.54 per attachmcni pet SO pole (ii)- |

3
|8

Tuge-
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C.  Analysis and Findings , \
Within the statutory and regulatory confines of G.L., ¢, 166, § 25A and 220 CMR..

ke X

§§ 45.00 et seq., the Department has extensive freedom to adopt a mechanism for determining
pole attachment rates, Although it is cloarly within the Department's discretion, we decline to
adopt an incrcmenta! approach to pole attachmcnt ratemaking at this time. thh respect to the
_ Complamants rcquest that the Department set ratcs below fully allocated costs to reflect,
among ether things, what Complainants characterize s the "vastly inferior statua"‘ of CA"I“Vj .‘ : ,
attachers, we find that the ﬁcor‘d‘ doea not support such a modification to the rates.
~ CATY oporators enjoy a certain benefit from their ability to attach to poles and,

- therefore, avnd‘cr‘enrrent ratemaktng standards, it is appropriate for them to pay a share of the

. cests Incurred in eroctingand maintaining these poles, As noted in setting‘a rate, the

Dcpartment must ennsider the mterests of CATYV subsctibers as well as tho mtorests of
consumers of utihty services. G.L. ¢. 166, § 25A, . In th_mmg, the Department has
| prewously declined to set conduit rates at less tha fully allocatcd costs, QmMeﬂm at 33.
Whtle the Department recogmzcs that changes in compettttvo market structures and the
regulatory environment may cause an mcremental cost approach to be reconstdered in the
fture, no compelling showing has been made in this cuse to warrant the tmplementation of an
mcremental cost—bascd rate for pole attachments. For rcasons we dxsouss below, the

Department will use ﬁtlly allocated costs 10 set BECo s poie attachment rates. |

t
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2. Fully Allocated
a, ' sum a ’ ods
As a general principle, BECo, the Complainants and'.. lo‘u lesser extent, the Attorney
‘ Géneral. agree that somc'l version of the FCC pole attachment formula is.an appropriate method
to cabture fully allocated pole attachment costs, In"fhct. thq’ vast majority of testimony and
othef @idencc piesentcd in this matter concerned the proper application of the FCC formula. |
In Lgeneral terms, each of the m‘éthqu propééed by the pa‘rﬁes 0 oalcﬁlate a pole attachment
rate involves threq steps: (1) placing an avérage value on a utility's investment in poles |
‘ (i.., costs of bare polqs and the costs t‘o _instali the potgs): (2) dévetopihg an annual carrying
: ‘cvharge to recovér the ongoing cost of poles (L.e., a utility's cost of capital‘ depreciation, taxes,
operation and mmntenancc oxpenses). and (3)allocating the costs among the uulity a.nd others
uslng the pole to attach thmr lines and facllltxes. This mothod is: conststent with the bastc
- method used by the FCC. In each of the mothods recommended by the pames. the pole
attachmom rate is equal to the product of the not mvestmenl per barc pole muluphed by the
© carrying charge porccmage, multiplied by the allocatlon faotor The pames differ, howcvcr in
| the recommended inputs to the three steps of the f‘ormula Tho specxﬁcs of these dnfferenccs
are discussed in detall in Sectwn 1V, below.
L b lurisdiction and Department Precedent
Massachusetts possesses and .exer‘cises“the é;uthoxiiy to regulate pole dttgchmen; rates,

terms and conditions at the stafe level.” Sce G.L. c. 166, § 25A§ 220 CM.R, §§ 45,00

For a more detatled dwcussuon of‘ Massachusetts and federal juriadiction in the area of pole
at(achmom regulatxon gm Scopc.ﬂnler.
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gt seq.; mwmwmwmme Public Notice,
7F.C.C. Rad, 1498 (1992) The,majoﬁty of the provisions in G.L. c. 166, § 25A and
- 220 C.M.R. §§ 45.00 ¢t seq, mirror the federal statutory and regulatory provisions g ;,ot'eming
pole attachments, and, therefore, the Depariment finds that thc FCC formula falls well within
| the statutory and regulatory conﬂnes governing pole attachments in Massaohusotts.
See 47 U.S.C. § 224; 47 C.F.R, 1.1401, gt seq, However. bacause Massachusetts chOoses to
cxercise Junsdictton in the area of pole attuchment rates. terms, and conditions, the Department
s ftee to adopt a retescttmg mechanism that tncorporatcs some, all, or none of the FCC
f f‘ormula
In the only other case to date arismg uttdcr the pole attachment statute the Department
. fotlowed a method similar, but not tdenncal. to the FCC‘s pole attaehntent approach t‘or ) ’
'calculating the maxtmum ettachmettt rate for CATV attttchttlents within underground eOnduit.
See Qm.a‘_teg_Mgdte et 32-40). In thgr_Mg_Qig the Depumttent found that the range of
‘rates euthomed by statute, from a low of incrcmental costtoa high of fully allocated cost,
| ‘enabled it to assure that the utxllty recovers any additional costs caused by the uttachment ofa
third party 5 cable to the-utility's poles.‘ whnle also assunng that the attaching party is requircd
- to pay no morc than its proper share of the thlly allocated costs. Greater Media at 32-33.
In Greater Media, the Department concludod that reliance on publicly available utlhty

: annual report’ data |s pret‘ereblc 1o rate formulas dependont upon mternal utility mformation

t

- W At the time of the Department's Greater Media investigation, the FCC had never
- adjudicated a conduit rate compliant, Sce [n re Multimedia Cablovision, Ing, v,
Southwestern Bell Telephone Company, Memorandum Opinion and Hearing Designatton
| Order CS Docket No. 96 PA 95-008, at § 3 (September3 1996).

e -
FEE
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Id. at 34. Finding a limited impact of attachment rateé on the overall wility revenues at issue in
that case along with the gain in simplicity from using anaual report data, the Department opted
to use the utility's annual report ;o regulators as the data source fot the calculatibn ot‘cﬁnduit
et investmont, carrying charges (dther than rate of return) and usable space. Id, Asa result
of this reliancc upon utility arnual reports as 4 basis for attachment rate calculntiqns, the
. -Depariment was niot only able to establish reasonajble conduit attachment rates, but also to put
into place a mechanism by wﬁich cohduit attachment rates could be adju#ted annually |
therenfter without the need for costly adjudications. .I-‘L at 40.
By ihis Order. thébbepa'rt‘ment establishes a method désigned to ’éﬁpture‘the fully-
| allowted costs of aenul pole attachtents which is based on, but not precnsely identical to, the
federal approdch bemg uscd by thc l“CC The spcmﬂcs of the apphcanon ot‘ this formula are
discussed i in Section 1v, below. - , |
‘ The Department ﬁnds that basmg our method t‘or deteﬁmmng, acnal polo altachment

rates on the federal method is consistent with the Department's cnrlier dcois:on in Greater

‘ M_Qd,i_a. and more |mp0ﬂantly, is consistent with the Mnssachusctts pole attachment statute and

regulations, G.l.. c.166, § 25A and 220 CM.R. §§ 45'00 st sgg‘ Using the method based on
the federal approach to polo attachment rates, which is outlmed below, moetx Massachusctts
statutory standards as it adcquately assures that BECo recovers any addiuona! costs caused by
the attachment of Complamants cables to BECo's poles, while assuring that the Complamants
are required to. pay no more thun the f‘ully allouatcd costs f'or the pole space occupied by them,

B
+
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The intent of the Department, as expressed in Greater Media, is to pr(‘),mote'the goalof

resolving pole attachment complaints by a simple and expeditious procedure based on public

. records so that all of the parties can calculate pole attachment rates as prescribed by the

~:Department without the need for our intervention, These are sound policy reasons which are

 consistent with 220 C MR, §§ 45,00 et seq. While no approach is without administrative

diﬁiculties the Depanment fnds that the FCC mcthod simphﬁes the regulation ofpole
atmchment rates as much as possible by adopting standurds that rely on publicly available
FERC Form | data. The Depariment finds that adopting a method that relies on pubholy
available dnta will facilitate the resoluuon of‘ pole attachmom rate complaints w:thout the necd
for costly heanngs We depart from the FCC method when additional costs or adjustments to

the federal method are justlﬁcd on state pohcy grounds, and are consistent with our goal of

" relying on publlcly avaitable data.

By cxorcrsmg our dxscreuon. based on mdependent state grounds to model our method
on the FCC formulu the Department is not rclmquishing rtsjunsdrctron over pole attuchment
matters and is free to depart from the federal approach in the future should crrcumstanccs

warrant to protcct the public intcrest In addmon. the Dcpanmont finds that proposed or

future changes in the federal formula are not controllmg in this case and arc not persuasive for

the purposes of settmg current pole at_tachment rates,

"

Or, in the case of telophone companics, Form M data,
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V. APPLICATION OF RATE METHOD
' A.‘ Vi .a ‘ §
I Summary of Issucs
As an initial step ir.x calculating a fully allocated rate, each of the parties Calculatés a
value for BECo’s net investmént per bare pole. According to the FCC, é ﬂgu_fe for net -
investment in bare polc plant is calculated by subfracting accumulated depreciation,
| aocumulated deferred taxés and thé cost of abpﬂrtenandes from gross polé investment, K
Inre mmommmmﬂgmmwww
ng_dmr__m_lm_m_gl,qg, 2 FCC Rod at App. A (1987). Net mvestment in bare pole plam is
: then dmded by the number of pole equivalents to gcneratc a value for net pole mvestment per
| ‘barepole. Id, | | L
All pavrties ugfee that the béseline for thé calcuiation of‘ net pole iﬁvestment, is
$65,539,254, whicﬁ is taken ﬁbm FERC Accoun{ 364 (Poles, Towéfs, Fixtu‘res) ot‘BECo’s ,
| 1955 FERC Form 1 (Exh, CABtEf85 ; RR-DTE-8; At{omey Genéral ﬁri_cf at 1'0, gmgg
N FERC Form 1, at 207), ‘The parties disagres, however, as to whether a surchargeor
} ’adjustni/on'l representing initial trée irhﬁming and grouﬁding oosts' shbuld be added to tho Qélué |
for net pole investmont. T he pames also disagree as to the proper accounts used to calculate
accumulated deprecmtion for poles and the proper accounts used to caloulate accumulated .

deferred taxqs for poles. Fmally, the parties dispute the number of BECo's SO poles. Based
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on findinigs discussed below, the Department finds that BECo"s value for net investment per

bare pole is $277.!

Tree trimming costs related to maintenance of the lines arc included in the maintenance
component of the canyfng‘ charge and are not in disp'utel(BEco BHcf at 7, giting Tr 3, | at 57, : x |
| -Complamnnls Bticf at 41 g_j_mg Tixh. CABLE-41 at 19-21 Attomey General Bricf at 11), b
The issue rmsed by tho pames is whether the mcthod apphed by the Department to calculate |
net pole investment should include the initial costs of tree trimmmg (i.e., is tho costs to clear

the lincs of trees when the poles were first erected),

~ The Complaingnts argue that BECo's proposﬁl to include the initial tree tﬁmming costs
: io é?oss pole investment ohould not bo allowed (Complainants' Reply Brief at 25), The
Complainants comend that the FCC formuia docs not allow for the type of "initial" tree
trimming ﬁurcharge that BECo proposes (Complamants’ Reply Brief at 22, glﬂng
»RR-DTE 12) The Complamants also argue that the FCC formula already allows for rccovery
of tree trimmmg costs through the mamtenance component of the catrying charge B x

o ((‘omplamams Reply Bne!’ at 22) In addmon, the Complamants state that BECo has failed to

" Net investment in bare poles of $33,821, 595 divided by 122 098 pole equivalents results ‘
in a value for net invcstment per bare pole of $277. : R




DP.U/MTE 9782 Page 22

provide any credible factual evidence in support of its propased surcharge and argue that there
|s no way for th.o Dgpanme’ﬁt to verify BECo’s inflated estimates (id, at 24, 26).
i BEGQ |

BECo contends that the initial cost of tree trimming should be added to the calculation
of net pole investment as an ad&i(ional cnfegq:y or surcharge (BECo Briefat 7, gi_tmg Tt, 3, |
at 57). BBCo ‘a'r.gues that FCC Acéo.unt 2411 (used for telcphoﬁe companies) includes “ihe
éost of clcairihg pole line routes and of treo tﬁmming,"-but that the corresponding FERC
Account 364 (used in the clectﬂc utility formula) does not molude the mntial cost for tree
o tnmmmg (BECo Brief at 7). - Because these costs are not accoumed for separately, BECo
makes an "csumatlon of these initial costs by takmg‘the average of the Company's tree
: tﬁmi‘nixig:hnd méintcnance costs for 1994 ahd 1995, muliipiyivnlg the result by three, and adding
. this value‘to FERC Account 364 (id, at 8). This adjustmcni a‘dds an addit'ioual,$4,s45,‘1-6‘6 to
| ihe gross poié invéstment vai@e (lsL) ‘BECo argues that this proposed adjus(mem is a'

conservativc ostimate since it "significantly understates the actual initial tree-tnmmmg costs".

(id. at n, 7) However, BECo asserts that any underestlmation is countcred by tho ihct that the

proposed addition is in today's dollars and, therefore, ovorstates the costs that would have beeri ‘

 incurred historically (id.), |
o i, Atlomey Gengra
'I‘ho Auomey Goneral argues that the BECo's proposed treé trimming adjustment
should bc mcluded in the calculation of net pole investment (Attomey General Bricf at 11,
.. giting Lxh BE-S5, at 29-31). The Attorney Gcncral states that the cost of a pole attachment is

more than the pole xtsclf and should include adjustmemq for cxpenses that are not prosent i in_




D.P.U/D.TE. 97-82 . Page 23

" Account 364 (Attorney General Brief at | 1). The Attorney General states that the
Complain‘unls, like BECo, have included additional expenses not contained in FEliC accounts
in their calculation of the pole attachment rate (uL) Thc Altomoy Géneral argues that any

‘ moluslon by the Complamams of expenses not originally included in a specific FERC account is
an acknowledgment that adjustments similar to BECo's proposed tree tnmmm;, adjustmem
may be appropriate (ld)

| c. s and Fi

Whtle the Department finds, in principle, that the mmal costs of tree trimming shou!d
be mcluded in the calculation of a mlly allocated pole attachment rate, BECo has provnded

| jnsumcient ewdenco to establish its cstimate ofthe initial cost of tres tnmmmg suffigient to

penmt Department rehance onit. Forthe Dcpurtment to.include a valuo for the nmtial cost of

) tree tnmmmg. woe would have to devise our own csnmate for these costs; however, there is

| insufﬁcient record evidence to allow us to calculate a reasonable value for the initial cost of

tree tnmmmg In addmon the FC(‘ doos not mclude a surcharge for the initial cost of trec

timming m its current application of its pole attachment rate formula.

- Although there arc sbme costs aséociated with initial tree tﬁmmiﬁg, t‘ho Department |
finds that taking the step of dovising our own estimatclfo‘rl the initial costs of tree lri'mml‘ng
would unduly complicate the pole attachment rate cﬁlculatio:x process without matgrially

‘ .increasing.the accﬁracy-ofthe final calqu!atioﬁ. One of the Department's goals in this

| i)roéeeding isto eét#blish a pole attachmém rate formula ihat is easiiy rcplicatéd and based on

‘ publibcly availabie infbrmalioh. Therefore, the Departmont will noi‘include an adjustment for

initial treo trimming in the calculation of net pole investment.

e
T .

~r

33
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The issue of including initial grounding expenses in net pole investment is similar to
that of tree trimming, BECo pro;ioses to include the initial costs of grounding as a surcharge
or an addition to gross pole investment in the rate formula and the Complainants dispute this

adjuStment.

Th;: Complainants argue that BECo's inclusion of a proposed grounding adjustment is
contrary to the FCC formula and is not 'f‘actually justiﬂed-(Complainants" Reply Brief
at 25-26), "The Complumams argue that the FERC and the FCC treat grounding as a part of a
utihty s system of: conductors rather than part of pole plant (Complamants‘ Reply Bdefat 26).
In addition, the C‘omplamants c!mm that each attaching party is responsible for grounding its
own conductors making BECo's proposed addition unnocessary (uL) The Complamams

. argue that BECo has not provided any credible evidence to support the inclusion of its

proposed groundmg adjustmcnt to gross pole investment (jd.), Fmally. because the adjustment

is not based on pubhcly available information, thg Complamams allege that including this
| adjustment would eliminatcs.' the possibility of efficiont annua) ﬁ'djustfnents to the pole
attachment rato (id, at 27, iting Greater Media at 40, 41).
. - AR ii. EEC-Q . . .

BECo argues that initial grounding expcnses are a cost of poles and, therefore, should -

be included in a fully allocated raté. (BECo Reply Brief at 8, giting RRfD‘le-;I)" BLCo argues

e S
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that because grounding is not.included in FERC Account 364, it must be extracted from
* Account 365 and added to the gross pole investment value (BECo Brief at 8, citing o
| RR-DTE-7, Lxh, BE-S, at 30). Since BECo does not track grounding oxpenées ditectly, they
tmust be estimated (BECo Briof at 8). To estimate the initial grounding oost, BECo multiplies
its c'ui‘rent groundiog rod costs by one half, to reflect the original historic costs, and then
further assumes tha‘t‘one half of the current po!c-populaiion is grounded (id, at 9). This
. grounding rod cost is multiplied by the number of grounded poles to calculate the estimated
initlal grounding costs (id.). This calculat'io,p'results in a proposed addition of$1 ,650,’765 to |
" tho gross pole investment for initial grounding cost; (id.). '
il Attomey Generyl
The Attorney General argues that it is neccssary to include initial grounding costs in the
| ‘ cnlculauon of gross pole i mvestmem (Attomoy Goneral Bnofat 11, giting Bxh BE-5,
‘, at29-31), The Anomey General argues that it is necessary to make adjustmems to Account
- 364 to include exponses that are not tracked ducctly through Account 364 (lsi.) 6
'I hc Departmem finds that BECo has provided insufficient evidence to establxsh :ts
groundmg adjustment. BECo's proposed groundmg ad}ustmem is based on speoulatwe
assumptions The FCC does not curremly mclude mmnl grounding costs in us calculﬁtlon of

.the bare pole cost because grounds are not included in the pole line aocount.'

6. The Attomey General has proposed to include an adjustment of $l 443,180 for grounding

based ot a calcutation per!‘onncd by BECo's witness (Attorncy General Briefat 11),

- However, BECo updated its grounding adjustment based on a caleulation emor dtscovered
during the pr oceedmgs (se¢ RR-DTE-8). As a result, the Aitorney General's pmposed
grounding adjuwtmcm is glightly lowcr than BECo's pmposed adjustmcm
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As noted, one of the Department's goals in this procecdt‘ng is to establish a pole
: attachment rate formula that is eastly replxcated and based on publicly available information,
Therci‘ore. since BECo's proposed ad;ustment is not easily replicated or based on pubhcly

_ available information, the Dcpartment finds that an a‘djustmcnt for initial grounding costs will

- not beincluded in the calculation of net pole investment.

4. Accumulated Depreciation:
' aIntroduction .

All patties agree with the basic method for calculating accumulated depreciation for

polés; but, they difer regarding the use of total electrlc plant investment or total distribution

‘ plant investment as the basis ofthe calculation (BECo Bricf at 9, giﬁng"l‘r. 3 at 64, Exh. BE-5

’

at 27-28 Complamants Reply Briefat 27- 28; Attomey General Bncf at 11, gungxh BE-5,
at 27-29) | - |

The Complainants atguc that BECo has miscalculated and undérstated the accumulated

dcprectation for poles by departing ﬁ'om the FCC formu!a (Comptamants Raply Bncf at 27)
| . The Complatnants argue that BECos own deprcc:atton study from 1990 produced an
accumulated reserve for deprecxatwn for Account 364 pole investment, of $24,294,111, and

: that this, earlier calculatton supports the Complamants' calculutton of accumulated deprcctation

for poles of $24 850, 860 as a conservative esttmate (id.). In addition, the Complamants argue

that BECo's use of total dtstributwn plant investment in the calculation of accumulated.

depreciation for poles understates the amount bccautse distribution plant is commingled with

#
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asscts that have much lower depreciation rates than pofes (id. at 28, giting Tr. 3 , at 63-64).
i, BECg |
' BEQQ argues that by using total electric plant investment rather than total distﬁbut'ion
plant investment as a basis, the Cbmp}ainnnts‘havc overstated the accumulated depreciation '%or
poles in their cgloulation bécause it cannot be assumed that distribution plant dg.prebiatbs at the

same rate as the entite clectric plant (BECo Briefat 9, 10, giting Tr. 3, at 64; Exh. BE.S,

- at 27-28). Since poles arc part of the distn'butiOn plant, BECo argues that it would be

consistent to use total distribugionplanl investment in the calculation of accumulated

| ‘depr‘cciati‘on for poles (BECo Brief at 9, 10). BECo calculates total accumulated depreciation

for poles to b‘c‘$‘l 9,264,839.(id, at 10-11, giting RR-DTE-8).
| i, AltomeyGenersl
The Att.m;neybe‘eneral argues that the bdpanmem should uée total distribution plant
invcstment when calculating accumulated depreciation!” for poles since pblgs are a part of
BECo's distribution plant (Attorney Goneral Bricfat 11-12, gting Exh. BE-S, at 27-29),
| c. Analysis and Findings o S

Thie Department's goal is 10 accuratoly calculate pole costs while balancing the need to

 use publicly avallable data in its pole attachment rate, As it is easy tp' break out the total

distribution plant amount from the.total electric plant, we are able to determine the exact

‘amount of accumulated depreciation for totél distribution plant, Since poles are part of a

Y

- The Attorney General did not update the value for grounding (seg footnote 16, above). As
a result, the Attorney General's gross pole investment is slightly lower than BECo's value,
- whichresults in a slightly lower value for accumulated depreciation rescrve for poles.
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uiility’s distribution plant, using total distribution plant in the calculation of accumulated
depreciation for péles is a more accurate reflection of pole costs, Total distribution plant data
is also pubhcly available. Therefore, the Department wdl use total distnbution plant in the
calculation of accumulated depreciation for poles. Excluding trec tnmmmg and grounding
surcharges and using total distribution p!ant investment as the basis for the calculauon results
in $17, 600 ,891 in accumulated deprecianon for poles as shown in Table 1 (attached at the end
| of this Order)
- 50 Accumul | T
a. medugﬂsm
All parties agree with the method for calculatmg accumulattd del‘erred taxes for poles
howevcr, the parties differ regarding tho mputs for the calculauon (RR-DTE-S
" Exh. CABLE~ 85, Attomcy General Reply Brief at Au A)
b. sition Partie
- The Coinp!afnants only includc; FER_C Accouﬁt 282 (Acoumulawd Deferred Taxés -
Other i’ropeny) in their dctermiﬁatibn of accumulated doférre;i taxos f‘or total 'electric' plant
(Exh. CABLE-85). In addluon the Complamams usc A lower gross pole investmcnt value
| . than BEC‘o A5 B base. because they do not add addlt:onal amounts for mlthh free tnmmm;, 3 and
4 | grounding to gross pole investment (jd.).. Using thcse inputs, the Complaingnts caleylate

accumulated deforred taxes f‘or‘ poles to be $7,986,640 (id).

I SRR T
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i, | BECo
*BECo includcs FERC Account 281 (Acéﬁmulated Deferred Incpmé Taxes -
4 Acéelerated Amortization Pr0pcr§y) as woll as Account 282 (Accumulated Deferred Income
Taxes - Other Property) in its deternnination of t‘he ‘accumulated Aefencd ta{ces for total electric
-~ ,;nam. which tesults in a value for accumulated deferrcd‘vlaxes‘ for total electric plant that is
higher than that used by the‘ Complainants ($457,778,401 vcrs'us 3448,698,866) (BECo Brief
“at 11 and n.14, giting Exh, AG-9), In ﬁdd'ftioh,. BECo uses a higher gross pole investment
value since surcharges for i;nitial tree trimming and grounding costs are included (s¢¢ BECo |
- .Bn'ct‘ at 11). BECo calculates accumulated deférred taxes‘ for poles to be $8;9'1'8.568 (JjL)
il Attorney General o |
Tho Attorney General also includes FERC Acsounts 281 and 282 in his calculation of
rcoumulated deferred taxes for total elcctrid plant (Attorney General Reply Brief at Att, jA,
citing Exh. BE-3, at‘ 2). In addition, ihe Attorﬁoy‘Gencrallinclu;les initial treo trimming ahd |
grbutfding in his gross pole invéstment calcylation (A'ttorn'ey General Reply Bﬁbf_at Att, A).
| Based on these numbers, the Aitomey aner&;l qaicuiates acéumulatéd deferred taxes for poles
to be $8,892,760 (jd,)." | |
U0 e Avalysis nd Pindings
Tfic Department ﬂn‘ds that it is appropriate to include both FERC Accounts 281 and
282 when dé;erminihg the accutmulated deferred taxes for total cloctric plant as‘bot‘h these

accbums reflect aqcumulatod deferred taxes for utility property. In Sections IV(A)(I) and

1" The Attorney Genoral did not update the value for grounding (sge footnote 16, above), As
a result, the Attorney General's gross pole investment is slightly lower than BECo's value,
which results in a slightly lower value for accumulated deferred taxes for poles.
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IV(A)2) above, the Department found thﬁt a sdrcharge for initial tree ttimming and grounding
will not be included in the gross pole investment total. Applying these two findings to thé
.caleulation of accumulated deferred taxes for poles results in & value of $8,148,251, as~sixown
in Table 1. 2 , |
6. Ngt.quﬂnymmm

Based on the ﬁndmgs contained in Sections lV(A)(Z) IV(A)(S) above, the

Department finds that BECo 8 net investment in. polcs is $39 790 112, ds show:x in Table 1.
XL ot [nve B |

'I‘he PCC formula reduces the total net. pole investment by 15 percent to account for
ltcms that are not used or useful to the attaching compames. such as appurtennnces. |
2 FCC Rcd at 4390 (1987) The partics do not dxspute this ndjustmcnt (RR-D'I‘E-S

' Exh CABLE-SS Attorney Gcneral Reply Brief at Att A, gjﬂngExh BE-3 at l) Thc

Dopartment finds that reducing the total net pole invcstment by 15 percent to aocoum Por items

that are not used or useful to thc attachmg companics, such as appurtcnanoes, is reasonable.
Subtractmg 15 percent, or $5,968,517, from the net pole mvestment from above results ina
net bare pole lnvestmem fg,urc 0f $33,821,595, ns shown in Table 1, |
8. Qalmzlmn_qwuﬁgmn&nts
a !n!&dus.ﬁ&n | , | '
Pole cquivalents are the a;djusted number of poles that BECo owns in full or in part,
All partics calculato pole cqlzlva!énts by adding the total number:bi‘BECo's SO‘poles‘to 50

+ percent of the number of BECo's JO poles (RR-DTE-8; Exh, CABLE-85; Attbmey General
' t
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Reply Brief at Att, A, citing Exh, BE-3, at 1). The parties do. howcver ammive at diﬁ‘erent
figures for pole equivalents due to a dispute in detemumng the number of BECo’ 8 SO polcs
b Positions of the Parties |
i quplainm
~ Based on their own review usmg BECo's Continuing Property Rccords thc

Complamants argue that BBCo has understutcd the number of SO poles inits scrvice tcrntory
(Complalnams’ Brief at 26 n, l 1, giting T, S, at 14). As a result of this alleged understatement
by BECo, the (‘omplainants have revised theit pole equlvalcnt calculation to reflect what they
believe is the corvect number ot‘ SO poles (Complamants’ Brief at 26) The result isa
calculatxon of 136 149 pole cquivalents (Exh. CABLE-85),

i BECo | -

BECo argues that it has correctly accounted for 1ts polc population and cnlculates
122,008 pole equivalents (BECo Reply Brlef at 6, ,Qmug RR-DTE-S) BECo argues thm the
Complamants‘ adjustment to its pole populatlon is incorrect, stating that the additional units
that the COmplamants include in their cnlculatton of pole cqulvalents are not poles but rather
ttems such as trmsfonncr platforms. sthchmg platforms, bus supporting structures mats, and
fences (BECo Reply Brief at 5, mmg Exhs, CABLE-85, BE-37 at 1-3). As lhey are not
poles BECo argues that these additional items shoyld not be mcluded in the calculation of pole

equnvalents (BI:Co Reply Brief at 5),

P
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it.  Attorney General I
The Attorney General has included 130,473 pole equivalents in his calculation

(Attorney Goneral Reply Bricfat Att. A, giting Exh, BE-3, at 1).%

" The Departmem finds that BECo's calculation of pole equivalents js based on & credible

: count of its own SO poles BECo's calculataon of 1ts number of SO poles is reported in
: busmess records prepared prior to the eommencemcnt of this pmceedmg The Departmem has
ho reason to believe that these eounts are incorrect or inflated for the purpose of this litigation.
~ Therefore, the Department adopts BECo’s ealeulation of the number of pole equivalents.
. In order to determine the net invcstment per bare pole, the Department. w:l! use
122 098 as the number of total polc equivalents, Usmg this ﬁgure for total pole equivalents
and the net investment in bare pole phmt of $33,82) .595 results in a net investment per bare
pole of$277, as shown in Table 1.
L &ummw,gﬂmm
In'the second step of the formula, cach of tho parties calculatcs :m atnual carrying
charge rate. The FCC t‘ormula calculates this rate by adding an administrative carrying charge
rate, a deprecmtion canymg, charge rate, & tax carrying charge rate, and a rate of return. |
\ BQlﬁ_Amsmems FCC 97-94, CS Docket No. 97-98, at 36 (1997) The partlcs agree on the

method used to calculate both the administrative carrymg charge and the tax carrymg charge,

v The Attorney General bases his calculation of pole equivalcnts on an carlier value
presented by BECo, buy, this number of pole equivalents has been updated, by BECo
during the course of the proccedings (see RR-DTE-8),
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_ although their results differ due to numetical differences in inputs. Similarly, both the
Complainants and BECo agree on the method used to calwléte the maintenance carrying
chm;g'e; howevet, the Attorney General adds scveral additiona'l cost categories to the
mamtenance expense. With respcct to the deprectatxon carrymg chargc. the parties disagree as
to the proper base for the nnnua! dcprecnatnon rate. The panies agree that the Department
approved rat¢ of return from BECo‘q most recent rate case should be used. Based on the

‘ﬁndings ‘discusscd below, the bepartmeni finds tbgt the corréct annual catrying charge rate ié
36.00 percent, as shown in Table 1.
2, | . iministrat : i
~The adﬁ\inist}atfve carrying charge is calculated. by dividing administrative expense

Ny (FERC Form 1, Accounts 920 931) by not plam in servnce -2 FCC Red at 4390 (1987), Al

| pames use the same amount for administrative expense ($l75 480 ,594) but have different

fi gures for net plant in service (RR-DTE-S Exh, CABLE-85; Attomoy General Reply Bnef

at Att. B, citing Exh, BE—B, at 2). Net plant in service is equal to total plant in service minus

deprcciation resorve for total plant in service minus accumulatcd deferred taxes. As discussed |

in Sectxon IV(A)(S), above, the pames differ in the amount of accumulauvc dof‘erred taxes (o

uso to calculate net plant lnveslmcnt 0

w BECo calculates.an administrative carrying charge of 9. 6 percent whereas the
Complainants calculate 4 chatge of 9.55 percent (sg¢ Exh, CABLE-85, RR-DTE-8), the
difference being the amoutit used for accumulaled deferred taxes, as dtscusscd in Sectton
IV(A)(S), nbove ' .

T
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The Department hag indicated in Section IV(A)(S), above‘; that the wﬁect amount for
accumulated deferred taxes is $’f157,778,40l. Using this input, thé Department finds that the.
correct administrative garrying charge in this case is 9.60 percent, as shown in Table 1,

The tax carrying charge is calculated by dividing normalized tax expense

(FERC Form 1, Account 408-411) by net plant in service, 2 FCC Red at 4390 (1987) Similar

. 1o the adnmmstrative cartying charge caleulation dcscnbed above all parties agree on the

‘ correct amount to use for normalized tax exponse but dxsagree in their calculation of net plant
in service as a result of using different amounts for accumulated deferred taxes (RR-DTF-B
Exh CABLE-RS; Attorney General Reply Bricf, Aut, B, citing Exh. BE-3, at 2)

(zee Sectxon IV(A)(4), above) As a result, BECo calculates the tax catrying charge to be 9.45

percent while the Complamunts calculate it to be 9.40 p¢rccnt Followmg the reasonmg

discussed in Section TV(B)(2), above, the Depanment finds that the correct tax canymg charge ,

applxcable to thls case is 9 45 percent, as shown in Table 1.
& Introduetion

Thc maintenance carrylng charge is uﬂculated by dividing malmcnauce expense

* (FERC Form 1, Account 593) by net investment in poles. 2 FGC Red at 4390 (1987). The

- parues agrcc on the method of calculatmg this cartying charge but, as dnscussed in Sections N

lV(A)(Z) - IV(AX(S), abovc. differ in the inputs to calculate niet investment in polcs In

addition, the Attomey Goneral adds several additional ¢ost catego‘rics’to the maintenance |

. "

expense, which are discussed bolow,
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The Complainants use a pole maintenance expense of $6 907,749 (FERC Form 1,
Account 593 (Mamtcmmcc and Overhcad Lines)) and, an amount for net investment in potes
of $173,191,261, The Complainants calculate a maintenance carrying chatge of 3.99 percent
| by diwdmg thc pole maintenance expense by the net mvestment in poles (Exh. CABLE-85
at ).
ii.  BECo |
BECo uscs a pole mumtenunce expenss of $6 907,749 and an amount for et
‘vmvestmcnt in poles of -$210,731, 803 whlch results in 4 maintenance cafrying chargo ot‘ 3. 28
- percent (RR-DTE- 8), |
i, A.t.t.om.exﬁmml |
The Attorney Gcncral uses a maimennnce expense amount that is three tnmeq the
‘ | amount used by BECo and the Complamants mamly becausc. unlikc the other pames. he is'
| includmg operation expcnscs which amoum to $8.841 744 (Attomcy Gencral Reply Brlef.
. Att. B) In uddiuon, the Auomey General, unlikc the othcr panies that use only FERC
| Form 1, Account 393, adds $2,313,441 1o the maintenance: expcnse to account for
~ supervision, engmcerlng. and miscellaneous cxpenses (ld.) rhe Attomcy Gcncral uses -

$173 191 1261 for net: inchtmem in poles which results ina mamtenance canymg chargo of

=
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10.43 percent (id, citing Exh. BE-3 at 2).*
| c. is and Findings
'l‘hé Department notes that the Attorney General advocates using additional cost
categories not supported by direct testimony and never .mention'cd ptior to the submission of
his reply brief, In additioﬁ. his method for calculaging pole maintenance oxbense ig difficult to
reconcile with the Department’s intention to keep thé pole attachment rate formula as eastly-
reblicated as possible based on publicly available information. Thc rce ,méthdd uses FERC
Form 1, Account 593 for pole maintenance expcn#e. Because this information is publicly |
“available and has been adopted by the FCC, the Dg‘paﬁmém finds that FERC Form 1, Account
.593 Qhall be used for pble muintepahcc expense, |
© With respect to not‘ inv‘est.ment‘ in poles, the most sigriiﬁcant‘diﬁ‘erence botween the
Complainmits and BECo us that when calt;ulgﬁng net investmenf in poleé the Compldiqants use
total blaht in service, .whereas BECo uses total distfibﬁtion p‘lant.' The Department finds that
‘ disin’butiogi p_lant will be used in tliis case bgcause;" as discussed in sectiox; IV(A)(4). tofnl
distribution,plant is both publicly avai!able énd a more accurate reflection of the cos‘ts’o(‘ poles,
| Using a péle maintenance oxpense of$6;967;749 and net investm.‘ent‘in poles of 3210,75 1,803

resultg in & maintenance carrying charge of' 3.28 percent, as shown in Table 1, ‘

a The number for net investment in polos and the maintenance carrying charge would have
been $210,731,803 and 8,57 percent respectively had the Attorney Goneral used the
sumbers ftom BECo’s revised exhibits (s¢¢ RR-DTE-8). :
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The depreciation carrying charge is calculated by multiplying the ratio of gross
invcstmem in poles to et investment in poles by the annual depreciation rate for poles.
The partics disagree with respect to two factors, gross investment in poles and oet
invostment in polcs, needed to calculatcd this carrying charge, Their respective positions {
have bcen explained in Scction 1V(A), above, ' Thc parties also disagree regarding the use |

“ofan annual deprecmtzon ‘rate that pertains to BECo's entire dlstributlon plant. as 0pposed |
to an annual depreciation rate that pertains spcclﬁcally to poles. M
b.  Posili Partie
'I‘he Complamams use an annual dcpreciation rate for poles of 2.38 percent. Howaver

since the Complainants use a different nmount for gross investmcnt In polcs and net investment

in polcs as disoussed in Sccnons IV(A)(Z) =~ TV(AX(S), above their depreclatwn canymg

v ot s LinEmo
S R

charge is calculated to be 477 percent (Exh CABLE-SS)
| @i, BECo
According to BF.CQ‘. the approbrl:ite annual 'depreéiation rate for poles should be
| 2.38peécent. pursuart to t'he 1992 s¢ttlement agréeement in BECo's most regent raté é@as‘c. ‘
D.P.U. 92:92 (BECo Reply Briof at 9, clting Exhs, BE-44, at .9; BE-31). BECo slatos that .
this case set ﬁwe‘ depreciation raté for poles al the satne ratc as that used for distribution

plant (id.).
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i, Auomey General

. The Attorney General asserts that the approptiate annunl‘depmciation rate for poles

is 5.68 percent because this number applies spectfically to poles and is based on BECo's last -

rate caSc. whlch mcluded a dcprecmtion study (Attorney Genoral Reply Brief at 1, citing
Ehx. A0-4). However, the Auomcy General states that If the Dcpartmcm were L0 reject
the proposed 5.68 percent rate, then the Department should use the 2,98 percent dtsmbutlon
plant cormposite deprcclatton rate approved by the Departmcm in BBCo $ clccmc
restructuting casc. D.P.U, 96-23 (Auomcy General Reply Brief at2n.).
c. Is and Findings
| 1 The ‘2 38 percent dcpreciatlon tate is a part of tlte Settlement Agreemcnt’ in

. _DPU. 0292, SncBost.tm_inlson_Company D.P.U. 92-92, 8t 9 (1992). The 5.68

. percent "polc qpectf' c" dept‘ecwtion rate m'ises from a 1992 depreclatlon study prepancd for

BOston Edtson during the course of those proceedings (Exh. AG-4). In ret‘ercnce to the
2 98 perccnt depreciation amount pmposod by thc Attomey General, this value is based on
BECo 5 Rostructunng Settlement The Dopartment declmes to use 2,98 percent since this
va!ue is taken ﬁom BECo's Restructuring Scttlement, and thus it was not presentcd to the
. Dcpartment until 1997 All other values used in thc detormination of the pole attachmem rate
_are bascd on year-cnd 1995 dnta |
As the 2,38 pcrcem dwpreclatlon rate is 4 number rcadlly available in both
D.P.U. 92-92 and BECo's 1995 FERC Foxm 1, 1t cont‘orms to our stated policy of
- facilitating rcsoluuqn of future ratc disputes by using' publicly avazlabl: dats, Therefore, the

~ Department agrees with BECo and the Cbmplalnants that the annual dcprcciation tate for
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polcé is 2,38 percent, which rosults in a depreciation catrying charge of‘3.92 percent, as
shown In Table 1, - o

| 6. RateofRetum
All panies agree that the éppropriate tate of return is the rate used in BECo's last rate
case, D.P,U, 92.92 (RR-DTE-8; Exh, CABLE-8S, at 2; Attorney Genefal Reply Brief at

Att. B). That ca§é. which was'settled, used a rat"e of return (;f 9.75 port;ent.” : |

| Based on the findings made in sections IV(B)(2) - IV(B)(6) above,lthd Depértmerit
ﬂnds thaf the total carryfng charge rate is 36,00 pe;cept. as shown in 'I‘ablg .
c cds:.Anqcauoh |
| 1 - Summary of Issues |
‘The third‘ component o:f‘calculatingla fully allocated rate tnvolves calcu'la.tirié m

“Allocation factor” or.a “usag‘e factor” to gliocatd the‘costé ax‘nbng thc’ut‘ility\vnn& 'oiﬁers using

the pole to attach their lines. Acdording to the FCC formuta, the usage fictor.i§ equal to the

assumed CATV a;tachme_nt space divided by the Qsable' space on a pol‘e. 2 FCC Red -

at 4390 (1987). The parties pfgsent diﬂ‘eriﬁg arguméms fo'r assumed attachment space as well

as usable space on a pole.

22

InD.P.U. 92-92, the Department approved a settlement which, among other things, set a

- maximum rate of return on common equity of | 1.75 percent, Boston Edison Company,
D.P.U. 92-92, at 10 (1992), This return, when-applied to a representative capital
structute consisting of 50 percent debt at animputed cost of 8,50 percent, 10 percent
preferred stock at an imputed cost of 8.0 percent, and 40 porcent common equity at the
rate of 11,75 percent, produces as overall rate of return of 9.75 percent, Id, ‘
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Usable épace with respect to poles is defined as “the total space which would be
availgblé for attachments, ’WIthqut regard to attachments pre')iously made: (i) upon a pole
above the lowest permisSiblo point of‘ﬁttachment of a wire or cable upon such pole which will
resultin compliance with any applicable law, regulation, or electrical safety code,..”

G.L. ¢. 166, § 25A. The FCC formula assumes one foot per attachment for CATV
~ attachment space and a rebuttable presumptibn of 135 feei'-' for usable space, 2 FCC Rcd I
at 4390 (1987). D | S |
| 2 Positions of the Parties
a. . Complainants |
The Complainants argue that thx; Dgpartm_eﬂt should a,dbpt the FCC's prosumptions of
1713.5 feet (Complainants’ Brief at 32). Accoidin‘g to thc Cpmplainants. one may rebut the |
p‘resumptionsl 6? 1/53.5 feet wit!lx"g suﬁey of‘outéidc pole blant th,af_is'limitcd .t_o"poles with
cable attachments (Complainants’ Bﬁéf‘ ﬁt 31, glung Ex}\s. CABLE—‘]. af 38, CABLE-41,
at | 7-18). Because BECo did .no‘tvoon’duct a s&vcy iimitéd to poles with cablo attachmients,
the Complainants argu&that the FCC brw@ption# of 1/13.5'- feet should be used
(Complainants' Brief at 31, 35). o
The Complainants assert that the Naddnal Electric Safety Cbo‘_de's (“NESC") iypical

“clearance for communication conductors is 15.5 feet and may be reduced to as little as 9.5 fect

» The 13.5 feet is fhe average usable space between & 35 foot pole and a 40 foot pole, which
have 11 feet and; 16 faet of usable space, respectively, assuming a minimum attachment
height of 18 feet and a burial depth of 10 percent of the pole plus two feet (Exh, CABLE-
1, at 39), . ‘ | ) A :

VE e
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(Complain'ams' Bricf at 34, citing Exh, CABLE-1 at 35). The Complginants state that their
witness developed a minir'pum attachment height of 18 foet as & workable composite of the
- NESC's variations in minimum vertical ‘clcarancc (Complainants' Brief at 34), Also,: the
‘Comp!ainants note that the specific grants of pole locations specify 18 feet along highways and
16 foet along residential roads (id, citing Exhs. CABLE-38, CABLE-41, at 16, Tr. 2,
at 144-145), |
b. BECo

~ According to BECo, the FCC's rebuttable p.resumption of 13.5 feet is no longer a valid

representatlon ot‘ usable space because of changes in average utmty pole heights as well as

' changes in minimum attachment heughts (BECo Bnef‘at 18, gu,ing Exh, BE-5, at 24). Instead,
BECo proposcs that usable space be calculated by ﬁrst detenmnmg the uveragc pole height for

Callits poles whlch equates to 37.1 feet (Exh BE-S at 32), BECo argues that usable space |
‘ ﬁshould be calculated using all of its poles, notjust a subset, because thls method avoids the

costly and difficult process of conductmg a survey to determine which poles bear attachments

: .' (uL at 20)

BECo deducts the amount. ol‘ pole that is bclow the minimum attachment hexght and the

amount ofpole that is underground (id,). Instead of using the FCC presumpuons, BECo relied
on lts own engmaermg specnficatlons and workmg diagrams that show a minimum attachment

hclghl of 20 feet (BECo Brief at 19 gmng Bxh BE 5, at 31). BECo states that tho town o(’

“ Somervtllc roquires a mimmum verucal clearance of 20 feet for all wires and, thercfore. 20 foet

is an acceptcd practice (BECo Reply Brief at 19, citing Exh, BE-1), Lastly, BECo claims that

SUTRER., <o . el
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the NESC requires a d\inim&m vertical clearance of 18 feet (BéCo Briefat 19). Therefore, the
minimum attachmont lielght would need to be above 18 feet to account for the wire sag (id,).
Like the FCC formula, BECo uses a burial depth of 10 pcrcém of the pole plus‘ two fect.
Using this method BECo calculates the amount .of“usable space to be 1‘1.39' feet (BECo Brief
at 20-21),

* BECo adopts the FCC formula's one foot of pole space for cable attachments
(Exh. BE-S$, at 32), Hdwe’vcr,' as an ‘alterhative, BECo proposes that cablc‘»altacyhthent polé |

‘spuce“shpuld be allocated based on capacity because, according to BECo, assuming one foot

of pole space for cable attachments suggests that eleven attachments can be attached to each of -

its poles, which cannot occur because i’t‘would over stress the pblcs (id. at 33), Absent an :
engmeenng study, BECo proposes that 15 peroent of usable space (apprommately scven .
.attachmems) should be allocated to the cable auachment (igL at 34)
The Attorney Genoral mamtams that the cost of providing pole attachment servxcc
should be fully allocated to thOse users ofthe servnce Therefore, costs should be dtwdod by
tho existing number of nttachmcnts (Attorney General Brief at 16).

With respect to the minimum attachment height used to dcterminc usable space.

-, GL.c. 166, § 25A states that the minimum attachment height is the Iowest pcnmssnblc pomt

of attachmem of & wire or cable upon suoh polo Whlch wm result in comphance with any
applicable law, regulation, or electrical safcty code. ‘Rule 232 of the NESC states that the

- minimu vertical clearance for communication conductors is 15.5 feet along roads and other -

IR
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*

areas subject to truck traffic and may be reduced to as Tittle as 9.5 foet along spaces and ways
subject to pedestrian traffic only. Therefore, the NESC allows for attachments at 18 fest

‘above the ground, allowing at least 2.5 feet for wire sag. Arguably, the only "law or regulation

preventing” BECo from attaching conductors below 20 feet is an ordinance in Somerville that

rcquir&s » minimum vartical clearance of 20 feet for all wires and conductors. Thus, outside of
 the town ordinauce in Somerville, thero is no record evidence of any shf‘gty ¢9de, regulation, o
law preventing BECo from allowing attachments below 20 feet. Therctbre, BECo has failed to
domonstrate that the minimum attachment height used to calculate usable space shou!d be 20
feet throt;ghdut its seMcc terrifory. Insiead. the Dep_artmeht finds that the minimum
aitachmem height, for th§ purposes of establishing this allocation or usage factor, shall be 18
fect because this meets the minimum vertical clegrancéxequiremcms of the lNE‘SCVand is
consistent with the FCC formula, |
With respect to BECo using all its poles to deterlminé the average height of poles with

cai:le attachments, ;ppro:dmately 10 percent of BECo's poles are 30 feet ot shorter, a height
| /oo short to bear any attachments (Tr. 3, at 59). The Department finds that BECo's met‘hbd

" does not accurately calculate the average height of poles with cable a;tachment_s because it
-uses poles that do not cohtaiq am;tchm_cnt,s. We find that BECo has not demonstrated that its

method is an ac;:urate meas‘u‘rc of usable space, Wo also find that BECo hask not préscnled
' sumciently persuasive Qvidence to warrant b,ﬁr not adopting the FCC presumption of 13.5' feet
as the best ﬂtémative in order td maintuin‘iz formu‘laﬁ that is simple and expcditi'ous. This |

. presumption may be rébuttcd if s compaiy provides credible evidence, in the lfoml ofa .

S




D.P,U/D.T.E. 97-82 | | | Page 44

statistical imalysis or projections using actual pole surveys, that its average usable space is
materially differcnt from 13.5 feet |
Applymg the federal presumption of 13.5 foet of usable space, the Department finds
that BECo has not rebutted the presumption using actual pole data. BECo has not dong an
actual pole survey, arguing that this process is too difficult and costly (BECo Brief at 20)
Rather than conducung a survey, BECo attempts to rely on its own “engincering
speeiﬁeations“ and "working diag‘groms"'to shoxethat its actual minimum attaching he‘igbt is
~ " greater than 18 feet. (id, at 19). We find that BECo's evideoce is not suﬁiciexit In nature or
.degree to rebut the 13.5 t‘oot prcsumpuon | | |
Wlth respect to BECo 8 altemanve proposal to allocate space for oable attaohmcnts
| based on capacity, the Department finds that this method is not an appmpnate reprcaematlvc
- number without BECo conducting a survey of the loading hmxtatlons of its poles lnstead of
eonquctxng & survey, BECo “estimated" that its poles could hold a maxxmom of seven -
eifachments Howover there is no other ovidenoe on the reeord thet eorroborates' the
reasonableness of thls estimated number The Complamanls the Attorney Genetal.in his
proposed calculatlon of’ the cable attaehment rate, and BECo's mmal proposal all usc the

FCC’s rcbutmble prosumpuon of one foot of pole space for cable attaohmcms Given that this

’ presumption is proposed by al the partics and is casxly rephcatad the Department wall use the

| rce rebuttable presumption of one foot of pole space for cable attaehments
D, EndResult
‘Multlplying the allocation facior found in Section IV(C), by the carrying charge rate

‘ fo'undlin Section IV(B). by the net investment per bare pole found in Section IV(A), the

B &
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Department finds that the maximum ldw‘ful pole attachment rate BECo inay charge the

Complainants is $7.39 for SO poles and §3,70 for JO poles, as shown in Table 1.

E.  Inteosts of BECo Ratepayers.and CATV, Subsoribers
In resolving complaints from attachers, the Department is required to balance both
the lnte'reszs of utility mtciaaycrs and CATV subscribers., G.L. c‘166, § 25A. The
- Department finds th;= rate, as shown in 'i‘ablc 1, Is reasonable and wili noi impose a
i ﬁhancial disruption on the subscribers of CA’I‘V scx?vlées or BBCo ratépayers. | : ~ "
'i‘he Departtment finds the $7.39 rate reduces BECo's Intrastate revenues by - |
approxixxu;itely $150,000. Dividihg this number by BECo'é 1995 total electric operating
- revenues of $1,620,634,111% results in an a;;prbxlmate imp‘act én'BE(fofs i‘evenucs of
1,009 pgrcént.- The be{vartméht finds that this impécf on BECo ratepayers Wui b_° x:ninimal

and will not ‘rcvqul‘re an adjustment 10 other rates,?®

# This figure is the result of 1aking the total of CATV attachments on JO poles (161,755)
and multiplying by the differcnce between BECo's current JO rate ($4.56) and the ‘
Department JO rate ($3,70) equaling $139,127 and taking total of CATV attachments on
SO poles (11,470) and multiplying by the differenoe between BECo's cutrent SO rate
($8.00) and the Dopartment SO rate ($7.39) cqualing $6,997, The sum of these two
values is $146,124 which reprosents impact of approximately $150,000 on BECo's
intrastate revenues (see Exh, AG-8), - ‘ oo ‘

% $ee BECo 1995 FERC Form 1, at 300 (Exh, AG-9).

% InGreater Media, the Department found that New England Telephone (d/b/a Bell ‘ ‘
Atlantic-Massachusctts) received only 0.16 percent of its intrastate revenues from \ ;'
conduit attachments. The Department found that the Impuct on telephone ratepayers - N
would be minimal and would not requirc an adjustment to other rates. Greater Media ‘ 3
at4l, A ‘ . i
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Wit‘hlrcspect to CATV subscribers, since the atachment rate will be decreasing, the

Department finds that the new rate will ha\;e no adverse effect on CATV subscribers. If
-anything, the chan;fxcnt's‘ rate should have a beneficial impact on 'CA’I'V subscribers,
V. I&M&MQMMMMM&MKMM
| A. Summary of Issues

Pursuant to 220.C.M., R § 45,07, if the Department détér‘mines that a rate, term, or
condxtion is npt reasonable, it may prescribe a reasonable rate, term, or condltion and may.
¢ ) termmate the unreasonable rate, tetin or condition, and (2) substitute in'the attachmont
| agrccmem the reasonable rate, term or condition cstablishcd by thc Departmcnt chcral of
the Complainants requests for relief relate only to non-ratc terms and conditions of the pole
. attachment acrial licensing ag'reemcms. 'I‘twse'mqpcsts qu: relief conccm two general
- ‘categories: (1) the terms and condltions sufr(mnding the pcrfomnﬁncc and payment for
makcready work; and (2) the allegcd preferential terms and condltions which BBCo '
affords Its afﬁliate BECoCom/RCN, as compamd to those offered the Complauwnts and
‘ resultant allegations of unsafe constructiqn practices by BECo a;xd/or BEQoCom.
B Positions of the Parties |

L cnmpmmanm

The Complainams argue that the Dcpartmcnt must rcmcdy in the present prowedmg :

the "discriminatory and unsafe" situation caused by BECo excmpung its affiliates from the
, .?;tandard three party license that all unaffiliated attachers must sign (Complainants Bnef
- a1 104; Complainats’ Reply Bri#f at 30-42, 56-61). As a remedy, the Complainants' |

request that the Department order BECo to deal with Its affiliates under the standard aerial |

e
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| licénsc agrc;ment that unaffiliated CATV operators and others must sign (Compl#inam's'
: Brlet' at 95, citing Exh. CABle-l. at 64, Tr.1, af 88-189), |
Specifically, the Complainants allege with respect to "makeready” that the standard
‘ 'aeriai license agreement pr,o‘vides no timetables for the pmccééing of applications of
. - "makeready"”, and tl\at, therefore, the time from processing of an application to completion
~of 'fmakeready" can be frotﬁ 60 days to hine months (Complainants‘ Brief aé 87, citing
Tr.1, st 148149, 156; Exh, BE-2), The Complainants compare this processing time 1o
| BECo's a\grcement with BBCoComIRCN which they ‘argué ﬁa's a “time-is-of-the—cssclmce“‘

‘clause (Complainants' Brief lat 87-88, citing Tr, 2, at 42-43), In addition, the Complainants

‘ ‘ar‘guc that thc requirement that they pay "makeready” costs up front is unreasonable in light

‘of the fact that BECo's affillates are not required to pay for makcrcady costs until aftcr
. the constmcnon 13 complctcd (Complainants Brlef at 95).
| | The Complainants also allegc that BECo has ceased 10 comply with NESC sufety
‘standarde with respect to the BBCoCom/RCN venture by auowlng the installation of
commumcauons cable for its affiliate in the “safcty zone" between power supply lines and
communicanons lines. including "zlg-zag consttuction of commumcations wires in and out
of the power space, argumg that"lt Is motivated by the desire to afford its afhllate quickl
and'incxpensivc;' access;to‘poles (see id_. at 80-87).
Finally, the Complainants argue for several addi;ionél romedies they ;zldim-arc' '
ncécssary kecp level the competitive playing field between the CATV companies and.
BECo's affiliates including: removal of BHCoCom 'aé controllet of pole attachments;

removal of employees from serving both BECo and BECoCom; issuance of an order

e e
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protecting the current practice of overlashing™ by CATV companics; and instituting
reporting requirements to en'suye that BECo compliance with the above remedies |
(id. at 96).

2. BECo

BECo argues that only two of the allegations raised by the Compl'alnants (the

requirement that "makeready" costS'bc paid in advance and the timeliness of the

‘ pcrfonnancc of “makercady work) fall into the catcgory of "tcrms and conditions" within

the meamng of G, L. c. 166, § 25A, and thcrcfom rcmain within the scope of this

procccding (BECo Bricf at 28). On the issuc of advance payment for mgkeready " work,

BECo argues that the Cqmplainams offered no evidence that the lup-front requirement of

" "makeready" payments is unfair or unreasonable (id, ut 29). On at least one occasion |

where thc Complainants requested a change In zhe"rcqulremems for timing of such -

paymcnts. BECo argues that the request was accommodated (id. cxﬁng Exh. BE- 7 at 2-3)

| On the issue of the timeliness of performance of “makeready" WOrk BECo argues that them

is no dxscussion in the aerial hccnsing agrccments concermng time for performance. and
further argue that the Complainants present no evidence that BECo either practicaily and/ox

intentionally delays the perfom.mnce of "makeready" | woﬂ; (BECo Brief at 30-31, citing

. Exh, BE-2; 'Tr. 1, at 148-149),

t1)

Ovcrlashmg oceurs when a setvice provider physically ties its wmn;, to another wlrmg
already secured to.a pole and is used routinely to accommodate additiona! strands of
coaxial cable on existing pole attachments (Complamants Brief at 102, citing

Exh, CABLE-1, at.55).

i
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With respect to the alleged preferential or different tcr‘ms‘and conditions offered‘hy
"BECo to its affillates when éqgnpared' to the terms and conditions offered to the |
‘Complainants, BEC& first argues that because they do not deal directly with the tehns and
conditions of BECo's llcemfng agreements with the Complainants, lh'ese allegations are
‘beyond the stated scope of this proceeding (BECo Brief at 32). BECo goes on 1o arguc
that, based on the record in this proceeding, each of the _gllﬁgaliOns made by the H
Co_niplainants is. withou; substance (id. at 32-48§ BECo Rep'ly Brief at 28-44),
3." . Attorney General |

The Attorney Genera) submits that the Depanm(mt has h du‘ty\ Eo onsure that thc‘ |
terms ahd condltions associated Qith pole attachment agrée:ﬁchts between BECo and the
COmplainants arc rcasonnblc (Attorney General Brief at 18, cizmg G.L. c. 166 § 25A)
- The Attorney General also argucs that there Is evxdencc ln the record that BECo has
affordcd its affiliate, BECoCom/RCN "preferentia g terms and condmons that are dlfferem
from those affordcd 10 thc Complamants (Attomey General Bncf Bt 18). To remedy this,
~ the Atmmey Gcneral argucs that the Dcpartm«ent should open anothcr docket to dctcnmine
the extent of this preferential treatment and dctcrmlne thc value associa:cd with such-
* treatment (id). )

C.  ‘Analysis and Rindings

As stated earlier, the Department has issued an Ordér li;niting the scope of the
proceeding to whéghcf the pole attachment fatcs. terms and conditions :that.BBCo curren,t‘ly‘
| clim"gcs thé Complninants are just and reasonable pursuatit to G.Lj. ¢ 3;66, § 25A,

See Scope Oxder at 8. Attempting to bring the terms and tonditions of BECo's license

I L
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agreements with RCN/BECoCom within the scope, of this proceeding, the Compluinants
allege that BECo has given preferential rights to its afﬁllate§ which are “so superior" that
they have compromised the terms and conditions of the present CATV attachment
agreements in this case. While it is clear that the terms and cdnditions of the
Complainants’ licen;c agreemoents are diffeteﬁt from those of BECo's affiliate, we are not

| convinced that they have 'c;qmpromised t'he'tqus and coﬁditions of the pr_esent CATV

o 'a'_ttac,hmcnt agreements in this cése. These license agreemc'nté‘are the pro&uct_ of

npgogiatior& and the Complainants cannot polnt to any instances where they requested

certain terms and conditions: from BECo and were dcﬁled. It abpcaré that the Complainan‘(s

do not want the terms and conditions that BECo offers to its affiliate; rather they do hqt |

 want the 5fﬂlia;e to have those torms and conditions (Tr, 1, ap'ZIS).

| . Thc‘ xﬁajority of issues mised' by" the Complalmnts are outside of the sﬁope lof this
prqceeding." Of the many i#Sues raised by the Complainants, 6nly those dealing with
sp;c'iﬁc "makerchdy'f terms and conditions (the rééuircme_nt that ":ﬁak‘er’cady'-’ coTSts‘ be paid

in advance and the timeliness of the pcrforméqcc of "m'akemady" work) are within the

‘scope of this proceeding and will be deélt with diroctly hére, With tespect to both-of these

#  As we discuss in our Scope Order the Department has opened, on our own motion, an
Investigation of BECo's compliance with the Department's Order in Boston Edison
Company, D.P.U, 93-37 (1993), Boston Edison Compliance with D.P.1J, 93-37,
D.P.U. 97-95 (1997), wheté any-issues of improper cross-subsidization of BECo's ‘
affiliate will be reviewed. In addition, the Department hag Initiated a rulemaking to
amend our existing Standards of Conduct, 220 C,M.R. §§.12.00 et §eq., in order to
address a distribution company®s informatjonal and finuncial transactions with its non

energy-reluted affiliate, Standards Of Conduct Rulemuking, D.P.U, 97-96 (1997),

Deferring these issues to other dockets is a proper and necessary exercise of the
Depariment's discretion, : , .
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"makercady" pmvisions. the Dcpartmcnt finds that there is insufficient évidgmcéin the
record to show that thcse tcrm.s\ and conditiotis are unreasonable.

Pnor to this proceedmg, the Complainants had not requested that BECo change its
policies’ regardmg the upﬁ‘ont payment of"‘makeready work; rather, thc record demonstrates
that in the only known instance where the timing of payments was at issue, BECo
acépmmodatcd the request to modify the "makeready“ payment séhedule (se¢ Exh. BE-7,

.at 2-3). On t‘hc‘issué of the timéliness of performance of makcfeady w0rk‘ thé
Complainams present no credible ev:dcnce thnt BECo elther practically and/or intcntlonany
‘ delays the performancc of "makaready work. Again the Complamants can point to no
 specific instances where the procgsslng of‘requests for ‘r’makerca‘dy"' work was delayed; rather,
they rely on generd statemcms that this process t’fom applicatién to éomplction can take
nnywherc from 60 days to nine momhs (Bxh BE-2; Tt.1, at 148- 149, 156) We note that.
An thc cvenit that the Complamams altcgc any speciﬁc instances of intentional delays on the
: ‘part of BECo they are free to bring a complamt before the Dcpartment. The timely
‘ proccssing of requests for pole attachments is mt‘lcal‘ to the Complainants' busuwss and ihe
~ Department instrﬁcts BECo to use its best efforts iﬁ processing these requests,

In ﬁmmmu, in order to encourage the time!y filing of‘ complaints, we held that
. the new conduit rate would be cffective on the date thc complaint was filed, but reFuscd to
grant reﬁmds prior to that date. Greater Media at 30, The pole-attachmcm statute docs not

© require any retroactive rc!tef‘ however "it does confer broad authonty on the deparlment to

 determinc reasonable rates and provide remedies to enforce thcnl " Ses Q&ELQ_MMMDQJ..

)
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Qmﬂmm_gﬂny_bhmmigx 415 Mass, 409 at 419 (1993). On appeal, the Supremc Judxcnal
Coutt held that "the method that the department chose to detcrmmc and enforce its rates i w
" consistent with this gencrnl grant of authority," [¢

In the present case thc pattics have agreed that the relief, if any, to thch
Complamams ure found cntxtled will relate back to August 1, 1997, the date of the filing of

.thc origmal Complamt (sem ’I’r. Procedural at 5-11 (October 8, 1997)). The Department

: will al!ow any new rate established in tlus Order to he effective as to the Complainants as of

the date the origmal Complaint was filed, 'I'here is no evidcncc in the record to support the

| granting of refunds prior to that date.

VIL. . ORDER |
Accordmgly, after due notice, hearing and consideration, u is horeby
ORDERED: That Boston Edison Company shall modify its license agrccments thh
Cablewsmn of Boston Company. Cablevision of Brookline Limlted Partnership, Cablcvnsxon of
Framlngham, Inc.,, A-R Services, Ine., MediaOne of Massachuselts, Inc., MedmOne of Mnton.
- Inc., Mecl!iaiolne of Needhar, Inc. and Time Warner Cable to incorporate a rate of $7.39 per
attachment for solely-owned poles and a rate of $3.70 per. attachment for Jomtly-owned poles,

and that said rates shall be effeotive ag of Aut,ust 1, 1997, and it Is

L
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FURTHER ORDERED: That Boston Edison Company shall comply with all other

directives contained herein,

By Order of the Department,

A true cop

& Detee

MARY L, COTTRELL
”chretary

~Paul B.. Vé‘sington.‘ ‘
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TABLE 1 D.PUID.T.E 07-02
CALCULATION OF POLE ATTACHMENT RATE - Paga 84
Net Investmant Per Pole ‘ 0
A Total Gross lnvestment in Pale Plant $65,539,264 FERC Form 1 Acoount 364
B Accumulated Depraclation (Poles) §17,600,891 (B) & (KK) * (LL)
C Accumulated Deferred Taxes (Polss) $8,148,251 (C) = (MM) * (LL)
D Noet Investmant in Polo Plant $39,760,112 (D)= (A)« (B)«(C)
E Not Invasiment In Appurtanance $5,968,6517 (€} = (D)* (,15)
F Net Investmont in Bare Poto Plant $33,021,505 (F)=s (D). (EQ
G Numbar of Pole Equivalents ‘ 122,008 RR-DTEG
H Net Investment Per Bare Polo §217 (H) = (F) /(G)
Cartylng Chargus
Adminlstrative ' o
{ Administrative Expsnse $175,400,604 FERC Form 1 Accounts 920 - 938
J Tetal Plant In Service §3,602,072,895 FERG Form 1, at 200
K Dopraciation Resorva for Total Plant In Sarvice  $1,398,160,757 . FERC Porm 1,41200 .
L Acoumulated Dofatred Taxes ~$A57,778,401 FERG Fortn 1 Accounts 281 - 202
M- Nat Plant in Seivice $1,028,148, 14 (M) = (J) « (K) - (L) )
N Adminlstrative Canying Cherge 9.60% M=
Tax
O Notmalized Tax Expense $172,040,172 FERC Form 1 Acoounu 408 « 419
P Total Plant In Sorvice $3,602,072,895 (P} = (J)
Q Deapreclation Resorve for Total Plant InService.  $1,306,160,767 Q) = (K)
R Acoumulaled Dafarred Taxes © $487,778,401 (R)= (L)
& Not Plant In Service $1,828,143,7%7  (8)=(P)+ ()~ (R) ‘
T Tax Currylng Chargs 9.45% M= (0)/(S). o . ,
Maintensnce -
U Maintenance Expshse " $6,007,749 FERG Form 1 Account 503
V Net invesiment In Poles $210,731,803 " (VI={FERC Acoounu 364 345, 389) (KK) »(MM)
"W Malntenunce Canying Ghamo 3.28% W)= wmiw
Dopwc!atlan '
X Annual Depracialion for Pales - 238% FERG Form 1, 81337
Y Gross Investment In Pole Plant - $65,530,264 w=w
Z Net investment in Pole Plant $30,790,112 (2) = (D)
AA Qroas/Nel Adjustment 164.71% AN = ()1 (2)
BB Dapraclation Canying Charge 3.02% (BB) (X) * (M)
Ratum — :
CC Rata of Retum . 075% BECo's Last rate casg, D.P.V, 92.92
* Allogation of Usable Space _ A I '
DO Assumed Cable Auachmanl Spave 1 FCC Rebuttable presumption
* EE Usable Sprca 136 FCO Rebuttabla presurmption
FF Usage Factor T41% (FF) = (DD)/ (EE)
Polo Attachiment Rate . ,
GO Net Investment Par Bare Pals $217 i (GG) = (H)
HH Total Carrylng Charge BO0%  (HH)= (N)+(‘I‘)+(M+(BB)+(OC)
It Usage Pactor 4% 1 e (eR) .
JJ Calculated Rate $7.39 ] , (W) = (GGY (HH)*(n) "

$1,504,641,591

101,443 ¢ 401 _
$3,602,072,605 : '
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Appeal as to matters of law from any final decision, order or ruling of the Corimission may
be taken to the Supreme Judicial Court by an aggtieved party in interest by the filing of a
written petition praying that the Order of the Commission be modified or set,aside in whole
or in'part. Such petition for appeal shall be filed with the Secretary of the Commission
“within twenty days after the date of service of the decision, order or ruling of the
Cominission, or within such further time as the Commission may allow upon request filed
priot to the expiration of twenty days after the date of service of said decision, order or
ruling. Within ten days after such petition has been filed, the appealing party shall enter the
~ appeal in the Supreme Judicial Court sitting in Suffolk County by filing a copy thereof with
the Clerk of said Court. (Sec. 5, Chapter 25, G.L. Ter. Ed., as most recently amended by
Chapter 485 of the Acts of 1971). ‘ ‘ 3

, .




November 6, 1998

D.T.E. 98-52

A Complaint-and Request for Hearing of A-R Cable Services, Inc., A-R Cable Partners,
Cablevision of Framingham, Inc., Charter Communications, Greater Worcester Cablevision,
Inc., MediaOne of Massachusetts, Inc., MediaOne of Pioneer Valley, Inc., MediaOne of

L Southern New England, Inc., MediaOne of Western New England, Inc., MediaOne

Enterprises, Inc., MediaOne of New England, Inc., Pegasus Communications and Time
Warner Cable pursuant'to G.L. Chapter 166, § 25A and 220 C.M.R. § 45.04 of the.
Department's Procedural Rules seeking relief from alleged unlawful and unreasonable pole
attachment fees imposed on Complainants by Massachusetts Electric Company.

‘APPEARANCES:' Alan D Mandl, Esq.

' Ottenberg, Dunkless, Mand! & Mandl
260 Franklin Street

- Boston, MA 02110

William D. Durand, Esq.
- New England Cable Television Assoaation Inc,
- 100 Grandview Road ‘
" Braintree, MA 02184

FOR: A-R CABLE SERVICES, INC.

- A-R CABLE PARTNERS
CABLEVISION OF FRAMINGHAM, INC
CHARTER COMMUNICATIONS
GREATER WORCESTER CABLEVISION, INC.
MEDIAONE OF MASSACHUSETTS, INC.
MEDIAONE OF PIONEER VALLEY, INC.
MEDIAONE OF SOUTHERN NEW ENGLAND, INC,

. MEDIAONE OF WESTERN NEW ENGLAND, INC.




MEDIAONE ENTERPRISES, INC. -
MEDIAONE OF NEW ENGLAND, INC.
PEGASUS COMMUNICATIONS

- TIME WARNER CABLE

Complainants -

Thomas G. Robinson, Esq.
Paige Graening, Esq.
25 Research Drive
Westhorough, MA 02158
FOR: MASSACHUSETTS ELECTRIC COMPANY

Respondent

Jeffrey N. Stevens Esq.
Boston Edison Company
800 Boylston Street
Boston, Massachusetts 02199 '
FOR: BOSTON EDISON COMPANY

Limxted Participant




D.T.E.98:52

TABLE OF CONTENTS

1. INTRODUCTION ........ R
Il.  PARTIAL SETTLEMENT . ...... SRR

" II. RATEMETHOD ...... e
o A, [urisdiction arid State Regulatory Background

B. Massachusetts Formula ... ...........

IV. APPLICATION OF RATE METHOD . . ... .. .

A, Introduction . ... oo v v in e

B. Average Value of MECo Investment in Poles ...

1, Introduction ........... e

2. - Appurtenances .. .. ...
a. Introduction . . . .........

b. Positions of the Parties . . . . . .
S Complainant§ ...... '

ii, MECo ..........
C. Analy_sis and Findings . . .. ‘.

3. Accuniulated Deferred Taxes .. ...
a. . Introduction.......... s
b.  Positions of the Parties'. . . .

i.  Complainants ......
ii, MECo .......... ‘

é. ‘ 'Analy"Sis and Findings ..... ‘

4, Total Distribution Plant . . .......
a. Introduction . . . .. P

b, Positions of the Parties . . ...




D.T.E. 98-52 . Pageii

5. - Calculation of Pole Equivalents ... ................ . Page 18
a. Introduction . .. ............ e e Page 18
b. Positions of the Parties . . . .. . . . e Page 19
i Complainants .................. v... Pagel9

ii. MECO . v i Page 19 -

c. Analysis and Findings . .............. e Page 20
C - Annual Carrying Charge Rate . . . ........... I I Page 21
D. . CostAllocation .......... S PP e : Pagé 22

1. - Introduction ..... PRI R R I SIS PA R . Page22
2. Positions of Parties . .. .................. e Page 23

a. Complainants .. .. ....oov vt ..., Page23 -

b. MECo ........vovvin, e e Page 25

3. Analysis and Findings .. ......... ..o «ove.. Pageld?l
V.  CONCLUSION ......, e el L...vu..o.. Page29
‘ A.  Interests of MECo Ratepéyers and CATV Subscribers ... ....... Page 30
" B.  Effective Date of Rellef . .................. S Page 30

VI TABLEL ........... e ORI 'Page 32
VI ORDER .\ \'vvveee e P “o..... Page33




D.T.E.98-52 | S ~ Pagel

L INTRODUCTION |

On May 20, 1998, pursuant to G.L. c. 166, § 25A, and 220 C.M.R. §§ 45.00 e_t seq.,
A-R Cable Services, Inc., A-R Cable Partners, Cablevision of Framingham; Inc., Charter |
Communications, Greater Worcester’Calilevision, Inc., MediaOne of Massachusetts, Incb.,
MediaOne of Pioneer Valley, Inc., MediaOne of Southern Nvew England, Inc:, MediaOne of

Western New England Inc., MediaOne Enterprises Inc MediaOne of New England, Inc.,

o Pegasus Communications and Time Warner Cable (collectively, "Complainants") filed a

Complaint and Request for a Hearing with: the Department of Telecommunications and
Energy ("Department") agalnst Massachusetts Electric Company ("MECo") seeking relief
from MECo's cable television ("CATV") pole attachment rates. This matter was docketed as
D.T.E. 98-52. Boston Edison Company was granted limited participant status in the
proceeding. See Hearing Officer Ruling on Petition of Boston Edison Company for Leave to
‘Participate as a Limited Participant D.T. E 98-52 (July 21, 1998).
 The Complainants fifteen CATV companies serving customers in several communities.
_ located in the MECo service territory, enter into license agreements for the use of CATV
attachments on MECo owned poles (Exhs Cable-3, at 2-3, 5, ex. 2 7 MECo-18, at 5,
att. 2-3). On November 20, 1997, MECo notified the Complainants of an approximate 68

percent increase in its annual solely-owned ("S0") pole attachment rate to $15.81 and in its

! The request for a hearing was made pursuant to 220 C.M.R. § 45.04(2) (g), which
provides that the Complainants must request a hearing pursuant to 220 C,M.R. § 1.06,
or waive the right to such a hearing. - ,

2 . While certain of the poles in question are solely -owned by MECo, other poles are
jointly-owned by MECo and New England Telephone and Telegraph Company d/b/a
Bell Atlantic (Exhs. Cable-3, at 2; MECo- 16 at 2).
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~ annual jointly-owned ("JO") pole attachment rate to $7.91, effective February 1, 1998. That
notification led to the present proceeding (Exhs. Cable-3, at 7, MECo-16, at 2; Cable-1,

at 9-10).
| MECo's proposed rates would replace those that were negotiated witii the Complainants in
1994° (Exh. MECo-16, at 3). .Speci‘fically, the Complainants request that the Department
grant the following relief: (1) order MECo to terminate its pole attachment rate pursuant to .

- 220 C.M.R. § 45.07(1); (2) set an annual pole'att'achment-rate effective February 1, 1998,*
not exceeding the amounts of $8.98 per SO pole and $4.49 per JO.pole pur'suant to

220 C.M.R. § 45.07(2); (3) order MECo to refund, eifective*as of February 1, 1998, all
amounts paid in excess of the maximum annual pole attachment rates that are established as-a
result of this proceeding; and (4) order MECo to refrain from acting, or refusing to act',‘ ina
manner that in any way prejudices. Complainants' rights under their pole attachment
agreements (Exh, Cable 3, at 12-13), On May 29 1998, MECo filed a response to the

' "complaint in which it denied that its current or proposed pole attachment rates are unlawful or
unreasonable and asked that Complainants requests for relief be‘__denied (Exh. MECo-16,
at4-7). o | |

" 1978, the Massachusetts Legislature enacted the "Pole Attachment Statute," St.

1978, c. 292, § 1 inserting G.L. c. 166, § 25A. This statute gives the Department the

o3 A two-step rate increase was negotiated in 1994, That increase resulted in the current
rates of $9.40 per SO pole and $4,70 per JO pole (Exh., MECo-16, at 3).

4 Complainants and MECo have agreed that the pole attachment rates determined as a
result of this proceeding will be effective as of February 1, 1998 (see Exhs. Cable-3,
at Exh. 15; MECo-16, at Att. 1; Cable-1, at 10) ‘
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authority "to regulate the rates, terms and conditions applicable to attachments, " as_well as to

~ "determine and enforce reasonable rates, terms and conditions of use of poles . . . ." Asa
| ‘ result of a rulemaking proceeding 'CATV Rulemaking, D. P U. 930 (1984), the Department
adopted the pole attachment dispute regulations now codlfied as 220 C.M.R. §§ 45.00 et seq.
However, in CATV Rulemakmg, supra, the Department declined to determine a specific
method of calculation for pole attachment rates, instead leaving the method(s) to be determined
by .adjudication. Id. at 14-15. The method ‘for determining pole attachment rates was set by
the Departm‘ent In a proceeding that considered the aerial pole attaychment rates of Boston
- Edison Company, S_ee Cablevision of Boston Inc,, et als.,.D,P.U,/D;T.E. 97-82 (1998) -

. (’lCablevision"). .This matter is the second aerial pole attachment complaint received_pursuant
“ to th‘e pole attac_h_ment‘regulations and the first instance in which the Department has been
| asked to review ‘MECofs pole attachment rates.’

l’ursuantto n‘o‘tice duly issued, a public hearing was held at the'Department’s offices on

" June 23, 1998, to affor'd' interested persons an opportunity to comment, Two‘da.ys of
evidentiary hearings .were held atthe Department's offices on August 10 and 12, 1998, In
support of their complaint, the Complainants pre'sented the testimony of one witness: - Paul |
Glist, an attorney whose practice concentrates on pole attachment issues. MECo presentedthe

- testimony of three witnesses: (1) G. Paul Anundson, the overhead line coordinator for New

3. In Greater Media Inc., D.P. U 91-218 (1992) the Department approved a method for
calculating rates for CATV attachments within underground conduit.
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England Power Service Company ("NEPSCO") (2) Allen L, Clapp, an economist and
| licensed professional engineer; and 3) David M. Webster a principal financial analyst in the
rate department of NEPSCO. The evidentiary record consists of 16 exhibits sponsored by the .
~ Complainants, 21 exhibits sponsored by MECo, and 39 exhibits sponsored by the Department.
The Complainants and MECo filed briefs and‘reply briefs.
II, PARTIAL SETTLEMENT
- Complainants MediaOne of Massachusetts Inc., MediaOne of Pioneer Valley Inc.,
| .MediaOne of Southern New England Inc MediaOne of Western New England Inc "
. MediaOne Enterprises Inc., and MediaOne of New England, Inc. (collectively “MediaOne )
executed a pole attachment license agreement with MECo on February 20, 1998 |
(Exh Cable-3, at Exh, 4). Despite this executed license agreement MediaOne alleges that an
agreement was not reached on the new pole attachment rates because of unfair dealing on
MECo s part. MediaOne stated that they believed that'the negotiations for this new agreement “
only involved certain changes to MECo’s overlashing provisions and the consolidation of three
MECo- MediaOne hcenses into one single agreement and that the attachment rates would
remain the same. When the new licence agreement was signed however, MediaOne alleges |
that without its knoWledge or consent, the agreement contained MECo's new higher pole
attachment rate (Exh, Cable-é, at 8). |
~ Complainant Greater Worcester Cablevision, Inc, (" Creater Worcester”), execu,ted a

| pole attachment license agreement with MECo on March 17, 1998 (id. at EXh, 5). Greater

6 NEPSCO provides engineering and technlcal services for the subsidiary companies of
" New England Electric System, including MECo (Exh, MECo-16, at 93, 99)
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Worcester alleges it signed this pole attachment license agreement “under duress,” claiming
that MECo refused to process certain new pole attachments in the absence of such
agreement (id.). |

Both MediaOne and Greater Worcester request that the Department terminate these pole
attachment license agreements as unlawful (id. at 12). In its response, MECo denies that it
| refused to process any new license agreements on behalf of Greater Worcester‘ and argues that
these agreements shoulvd not be overturned as they were “spontaneously,and voluntarily”
executed by the Compiainants (Exh MECo-16, at 2, ..5 8). |

On August 14, 1998, the parties filed an “Offer of Partial Settlement" (“Offer")
agreemg to the following: (1) to “withdraw with prejudice” any allegations of duress and
unfair dealing by MECo in the execution of MECo"s»c‘ulrrent aerial license agreements with
MediaOne and Greater’Worceste’r; and (2) that, upon Departmentf i‘ss'fuance of the finaI‘O'rder
in this proceeding, MECo will charge and Grea.ter‘ Worcester and MediaQne.Will‘}pay,the
~ pole attachment rates determined by the Department (Offer at 1 1,2). By its terms, this
Offer is subject to the approval of the Department without substantial change of its terms and
conditions (id. at ‘][ 3). |

TheDepartment hereby approves the parties’ Offer of ‘Partia‘l‘ Settlement, Acceptance

by the Department of this partial settlement does not constitute a determination as to the merits

of any allegations or contentions made in the proceeding,7 Inaddition,"the Department’s

7 The Department has the authority to alter unreasonable or unjust pole attachment
' contractual rates, terms or conditions, Greater Media, Inc., D.P.U. 91-218, at
30-31 (1992). ‘We caution, however, that faced with clear evidence ofa negotiated
pole attachment agreement signed since the issuance of the Department’s final Order in
(continued...)
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acceptance of this partial settlement has‘ nc nrecedential value uvith regard to future filings,
See Western Massachusetts Electric Company, D.P,U. 92-13, at 7 (1992); Barnstable Water
Company, D.P.U. 93-233-A at 4 (1994),
NI RATE METHOD | |
A.  lurisdiction and State Regulatog} Background
Massachusetts possesses ‘and exercises the authority to regulate pole attachment rates,
- terms and conditions at the state level. G.L.c. 166, § 25A; 220 C.M.R. §§ 45.00
et seq.; States That Have Certlfi’e(l-That They Regulate Pole Attachments, Public Notice,
 7F.C.C.Red. 1498 _(1992)‘.: The Massachusetts pole attachment statute provides the
Department with authority to regulate the rates, terms, and conditions applicable to
attachments and“requir‘es that‘the Departrnent consider the interests of subsCribers of CATV
| services as well as the interests of consumers of utility services. G, L c. 166, § 25A, In |
determining a just and reasonable rate the statute requires that the rate recover "the addltlonal :
costs of making provisions for attachments (_ marginal or incremental cost) and no more
than "the proportional capital and operating expens‘es of the utilityattributable to that portion

of the pole.t.occupied by the attachment" (i.e., fully allocated cost). Id. '_Further, " [suchl

-(...continued)
Cablevision, all parties seeking relief should be prepared to present compelling reasons
that would cause the Department to invalidate such contracts, The Department’s
authority-under G.L. c. 166, § 25A is statutory and, unlike a court sitting in equity, not
inherent. Just'as courts are reluctant to use their equitable powers to reform or
invalidate contracts freely entered into, so too is the Department disposed to be sparing
- in the exercise of its § 25A statutory power to intrude on commercial arrangements
between large corporations - absent, of course, some compelling reason, Encouraging
frequent resort to Department intervention to “remedy” commercial misjudgments
~would not be conducive to a competitive marketplace. -
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portion shall be computed by determining the percentage of the total usable space on a
pole...that is occupied by the attachment." Id. The pole attachment regulations provide‘fora
complaint proceeding® under which an attachment rate maximum can be determined through
the use of data inputs from the Federai Communications Commission '("FCC") Form M
(telephone company) or the Federal Energy Regulatory Commission ("FERC") Form 1
(electric company) annual reports. 220 CMR § 45.04.

B. MassachusettsFormula

In the recent Cablevision case. the Department estabiished a method to estimate the
B ful'iy-ailocated' costs of pole attachments that is'consistent uzith GL c. 166, § 25A and the
| reiated pole attachment regulations, Cablevision at 18. The Department's pole attachment
formula reasonably balances the interests of subscribers of CATV services as well as the
- Interests of consumers of utility services as required by G.L. c. 166, § 25A. Id. at 18-19..
‘The Dep‘artm‘ent’s goal in adoptling".this -p‘ole attachment formula w‘as to simpiifythe‘ reguiation
of pole attachment rates as much as possible by adopting standards that rely upon publicly L
avaiiable data. Id ~at 19. The Department s intent remains to have a simple predictable and
'expeditious procedure that will allow parties to calculate pole attachment rates without the need ..
for Department intervention (see note 7, -above). Negotiated rates are encouraged, with the
E parties coming to‘the Department for as‘sistanceonly in circumstances where they fail to agree.

- Pole attachment complaint‘proceedings are not meant to be costiy, full blown rate cases. vbut

rather streamlined proceedings based on publicly available data.

8 Review by the Department of such a complaint can be conducted, at the eiection of the
 partles, without hearings. 220 C.M.R. § 45. 06(1)
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The Department’s method is based on but not identical to the approach used by the
FCC to regulate pole attachments in those states that have not asserted jurisdiction. Id. at 18.

As we stated in Greater Media, the majority of the provisions in 220 C.M.R. § 45.00 mirror

regulatory provisions enacted by the FCC, Greater Media,vl'nc.. D.P.U. 91-218'(1992) at 28,
- (“Greater Media")‘ citing 47 C.F.R..‘ 1.1401, et seq. ‘While we find it helpful to consider the
manner in which issues raised in the instant proceeding have been addressed by the FCC, we
are not bound by FCC interpretations and are free to depart ffom the federal method when
justified on state policy grounds. See Cablevision at 18-19. We act under G.L. c. 166,

§ 25A, a Massachusetts statute. | | . |
. IV APPI;ICATiON‘ OF RATE METHOD
R Introduction
. The Department's mefhod for calculating a fully allocated pokl‘évattac}‘irr'lent rate
involves three steps: (1) placing an averége value on a utility's nét investment in poles
(L.e., the costs of bare poles and the costs-to install the poies); (2) déVeloping an aﬁnual
carrying charge to recover the ongoing cost of pdles (i.e., a utility's rate of return,
depreciation, taxes; ancf administrative and rﬁaintenance expenses); Vand (3): allocating fhe costs. -
* among the utility and others using the pole to attach their li‘nesand equipment. Id. at 16, In
basic tefms, the maxixﬁum poie attéchment rate is equal to the product of the net investment -
per bare pole, multiplied by the ca‘rrﬁng charge perc_yéntage, multiplied by the allocation
fac’tor. & | | | | |

.With'in these tﬁree‘ steps, the parties to the currenf I;roceeding contest the application df

the following components of the Department’s formula: (1) appdrtenances; (2) accumulated
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deferred taxes (FAS 109); (3) total distribution plant; (4) pole equivalents; and (5) allocation
factor. Applying the Complainants' interpretation of the Department's pole attachment
formula‘generetes a yearly rate of $9.08 per attachment per SO pole and $4.54 per attachment
per JO pole (Exh. Cable-1, at 4). Applying MECo's interpretation of the Department's pol'ev
atta_chrne'nr formula generates a yearly rate of $15.93 per attachment per SO pole »and $,7.96'
per attachment per JO pole (Cable-RR-1, Att. 2, at 1).‘ |

" B. Average Value of MECo Investment in Poles

1. “ In;roductien :

As a.n initial step in calculatfng a fully allocated rate, each. of fhe parties calculates a
value for MECa's net investment per bare pole‘.‘ -According to the Department’s formula, a
‘ﬁgdr'e for net investment in bare pole plarnt is calculated by sdbtractiﬁg‘accumula_;ed'
 depreciation, accumulated deferred taxes, and the cost of eppurtenar\ces ‘fro‘m"gros_s pole
| investmerlt. Cablevision at Table 1. Net investment in bare pole plent is then divided by the

number of pole eduivalents te generate a value for net pole ihvestmer’nt per bere pole. I1d.

| ~ All parties agree that .the' baseline _.flor the calculation of net pole investment: s

| - $249,907,963, which is taken from Account 364 (Poles., T’O\;VGYS, Fixtures) of MECo’e 1997A
FERC Form ‘1 (Exh, MECo-5, at 206). The parties disagree, however, as to the proper
' ambount of net pole investment to remove to account for appurtenances. The p'arties"als‘o

| disagree as to the proper methods to calculate accumulated'deferred taxes and total distribution-

'plan‘t, Finally, the parties dispute the number of MECo's poles.
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2. Appurtenances

a.  Introduction

In addition to invest‘ment iﬁ poles, FERC Account 364 includes investments in items
such as guys, anchors, crossarms, polé top piné. and other equipment that is attached to poles.
A portion of this equipment, known as appurte‘nances, is of no ‘use or benefit to the attaching
parties and, therefore, needs to be deducted from Accouht 364 in order to determine the total
net investment in poles.® - |

In Cablevision, the Depértmeﬁt found reasonable an éstimate-qr, preéumptidn that 15
. ‘per‘cent of the total net pblq investment represented inVestments in ap‘purt‘en‘ances that were not

"used or useful to.the attaching companies" and reduced the dollar amounf of net pole

investment alio'cated in ihe formula acébrdingly.' Cable‘v.ision at 30. In Cablevision, an
v"'esti‘mated figure proved neqeséary as BOSton_Edi:son' did not provide a breakdown of FERC
Accoimt ‘364_(0 the ‘subac'c‘ofmt level (Covfnplalinants" Brief at 33, n 21‘)'. The Dep‘art_rhent'é '

| Order in\ Cableviston is silent as to whether the 15 percénf presumpt‘ionlis a fixed adjustment or
“ rather is a ‘presﬁrﬁptiqn Which may'b.‘e ‘rv:ebutted to rlefleq‘t‘éct‘ual .inve‘stment in app‘u‘rfénances..
In the instant case, MECo dispu‘teé the .Corr;plainantls’ attempt to alter or rebut t'he 15 percent

presumption, Cablevision at 30,

% " For example, crossarms and transformer mounts are used for electrical equipment only
‘and are appropriately excluded from the calculation of net pole investment.
Investments in guys and anchors, however, are not excluded because this equipment
stabilizes the poles for the benefit of all attaching companies. The exact benefits of
other items such as pole-top pins is a subject of debate by the parties (Complainants’
Reply Brief 4t 9, n. 6; MECo Brief at 5).
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b. Positions of the Parties

i, Complainants .

The Complainants argue that the Department should adopt 15 percent as a rebuttable
presumption to be used in the absence of ‘Accountv36.4 subaccount data for pole investments
(Complainants"' Brief at 34). - Based on MECo’s Account 364 suba‘ccount data, the |
* Complainants argue that using the 15 percent presumption removes too little of the net pole
- Investment from the pole attachment rate calculation (Complainants' Brief at 32). To rebutl the
15 percent presumption, the Complainants use a method that they argue is accepted by the
FCC and includes bare poles plus investment in guys and anchors in et pole investment The
' Complainants method removes all amounts in the “Completed' Construction Not Classified "1
account from net pole investment as a "trade off" for the inclusion of guys and anchors in net
pole investment (__) The Complainants’ method results in a reduction of 26 percent to net
: pole investment to account for appurtenances (__, at 34-35). |

i, MECo
* MECo argues that the Department should continue to use the 15 percent presumption
for two reasons. First MECo argues that the 15 percent presumptton is intended to be a
constant figure which represents the “best estimate” of net pole investment attributable to
appurtenances (MECo Brlef at 3-4). .l\/.IECo argues that using a fixed 15 percent presumption

will ease the application of the pole attachmentjformula by avoiding the need to decide

10 “Completed Constr_uction Not Classified” is a. FERC account that inc‘ludvesinvestment
 in distribution plant which has been completed and put in service, but has not yet been
separated into the seven digit FERC accounts (see MECo 1; MECo-2; MECo-3; Tr. 2,

at 11-14). :
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individually which appurtenances benefit CATV subscribers (MECo Reply Brief at 4).

‘ Alternntively, even if the Department were to censider the 15 percent presumption a rebuttable

presumption, MECo argues that the Complainants incorrectly calculate their proposed

. apnurtenance rednctien (MECo Brief at 4). MECo states that the Comnlainants remove all

" "Completed Construction Not Classified" from their pole attachment rate calculation because

they incorrectly assumed that this account is composed entirely of "nnnseful_ appurtenances”

(id.).. MECo argues that the Complainantshave erred because the “Completed Construction |

: Not Classiﬁed” account also contains items that’are useful to CATV companies such as polee,

guys‘and anehors (i_d_) Assuming that the makeup of the “Cempleted Constrnction Not |

Classified” account is preportionalv to those investments already classified in Account 364,

MECo argues that a more accurate appurtenance reduetiOn'Would be 1‘6. 17 percent'! (id. at 5).
c. Anlysis and Findings -

»Bo‘thy panties agree that 15 percent is the default presumption ‘of .in.vest'ment in |
appnrtenances to be used in the absence of Account 364 subaccount data (MECo Brief at 5;
Complainants’ Reply Brief at 8). The queétion that remains is whether or net this presumption»
is fixed or may be rebutted to substitute actual appurtenance investment data. The FCC has
determined that the 15 percent figure used in its pole attachment formula is rebuttable if either

party can present probative, direct evidence on the actual investment in non-pole related

M MECo also argues that the 16.17 percent reduction is an overstated figure as there are
devices included in the calculation that provide a benefit to CATV companies, such as
pole top pins (MECo Brief at 4). MECo, therefore, encourages the Department to

- maintain the use of a fixed 15 percent appurtenance reduction in this case (id.).




D.T.E. 98-52 - | -  Page 13

appurtenances. 2 F.C.C. Red at 4390 (1987). We also find that the presumed 15 percent
default adjustment is rebuttable when sufﬁcientAccount 364 subaccount data for net pole
investment demonstrates that actual investment in appurtenances is different from 15 percent.
.If a utility tracks Account 364 pole investment data at the subaccountlevel a more accurate
‘pole attachment rate can be determmed ‘This subaccount information is publicly available and
its use will not add any measure of complexity to the Department’s rate setting formula. If a
utility does not track Account 364 to the subaccount level, the use of a 15-percent -
appurtenance presumption is appropriate : o
MECo's tracking of pole investment subaccount data in Account 364 permits us to
replace the 15 percent presumptmn with an appurtenance adjustment that is more -
_ representative of its actual investment in appurtenances. We do not, however, adopt' the
method employed by the Complainants to rebut this presumption We are not convinced,
based on the evidence presented, that the Complainants have followed an “FCC- approved" .
method to rebut the appurtenance presumption. FCC precedent includes guys and anchors in
- net pole investment. as it has determined that these items benefit all pole users. 2 F‘.C.C. H
Red at 4390 (1987) | | |
~ Further, the Department finds that there is no evidence to suggest that the "Completed
Construction Not Classified‘,’ account is composed of appurtenances in any different‘proportion

than those investments contained in FERC Account 364 that have already been classified.
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Therefore, “Completed Construction Not Classified” shall not be incorporated when rebutting
the 15 percent'presumption as this would have no impact on the result.'® The proper method
for rebutting the 15 percent appurtenance presumption is to sub_tract the investment in poles,
guys and anchors in FERC Account 364 frorn the total classified utility plant in Account 364,
This result is then divided by the total classified utility plant in FERC Account 364 to
determine the total investment in appurtenances |
Using the detailed subaccount data in MECo’s 1997 FERC Formll_yields‘ an

appurtenance‘ adjustment of 16,17 percent.}‘va Subtracting 16.17. percent, or $23,869,225, from
the net pole investment figure of $147,614,255, results in a net bare .pole investment i’igure of |
 $123,745,030, as shown in Table 1, below. | |

| | 3, Accumulated Deferred Taxes

a.  Introduction

| The parties disagree as to the proper method to calculate accumulated deferred taxes for
poles While both MECo and the Complainants propose that deferred taxes be calculated by |

using the net of accumulated deferred taxes in FERC Accounts 190, 281, 282 and 283 the

12 Given our presumption that the “Completed Construction Not Classified” account is
~ composed of appurtenances in the same proportion as those investments already
classified in Account 364, if “Completed Construction Not Classified” was included in
the calculation, both the numerator and denominator in the appurtenance portion of the
Department s formula would be increased by values that are of equivalent proportions

- This value is calculated by subtracting the investment in poles, guys and anchors in

. Account 364 ($183,557,448.78) from the total classified utility plant in Account 364,
($218,956,542.06) and dividing the result by the total classified utility plant in Account
364.
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parties disagree regarding the treatment of a Financial‘Accounting Standard Number 109
(“FAS 109" adjustment (Exhs. MECo-iB, at 66; Cable-1, at 18),
b.  Positions of the Parties
i 4' Complainants

The Complainants argue that MECo moves away from the-standard cal_culation of
accumulated deferred taxes by making.a selective ratemaking adjustment for FAS 109
| (Complainants"Brief at 40) Based ona guidance letter issued by FERC's chief accountant
the Complainants claim that FAS 109 should have no ratemaking consequences (Complainants';
Brief at 40, ¢ _i_t_ing FERC, Accounting for Income Taxes (April 23, 1993))
| Complainants argue that MECo is attempting to “cherry pick" and manipulate pole
B formula accounting practices which if allowed; will lead to more frequent efforts by parties
's “stmple, efficient and predictable formula”
in ‘future.-cases (id). The Complainants argue that, if this selective FAS '109'adjustinent is
| allowed, then other items such as construction-work in progress, allowance for'funds used
durin‘g construction, projected changes _in tax rates, ‘and‘ reported balances of plant in service |
will also have to he adjusted (Exh. Cable-1, at 19). The Complainants argue that these :

selectivevratemaking adjustments would undermine the benefit of having a pole attachment

formula that is “straightforward and self-executing” (Complainants’ Brief at 42). Finally, the "

“  According to the Complainants, FAS 109 is an accounting practice that' “attempts to
account for accumulated deferred income taxes in a manner that accounts for all timing
differences, looking forward to the likelihood of recovery from ratepayers and changes
in levels of taxation” (Complainants’ Brief at 40, ¢ mg Tr. 1, at 29-30),
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Complainants argue that a FAS 109 adjustment is not permitted under either the FCC or the
Department's pole attachment precedent (Complainants’ Brief at 40).
S MEw
MECo states that FAS 109 requires that temporary differences in income taxes be

recorded through assets and liabilities on its balance sheet»(MEco Brief at 5). Consequently,

* MECo argues that an equal and offsetting regulatory asset must be established so that the net
effect of the FAS 109 adjustment will have no net effect on its books (id. at 5- 6) According
to MECo, the plant balances used to calculate the Complainants proposed pole attachment rate

do not include this equal and offsetting regulatory asset, Therefore, MECo argues that a

. deferred tax adjustment is necessary to ensure that FAS 109 does not affect the pole attachment .

rate (MECo Brief at 5~6,‘gi_ti_ng Exh."MECo-13, at 66-68; Exh. MECo-14, |

at 159-71). | | | |
o C Analysis and Findings
Not all utilities report FAS 109 adjlustments on the FERC Form 1. In fact, in

“ Cablevision, the FAS 109 adjustment was not at issue because Boston Edison’s 1995 FERC
Form 1 did not include any amounts for corresponding FAS 109 adjustments We find that
MECo’s proposed. FAS 109 adjustment would have a minimal impact on the resulting pole
attachment rate. Because of the inconSiste'ncies among utilities in reporting FAS 109 |
: adjustment's‘, and the minimal effect suchvadjustments would have on the ultimate p_ole
attachment rate, We find that making this type of adjustment Would improve little, if any, the -
accuracy-of the‘ Department's pole attachment formula. Further, we find that making selective E

adjustments.vsuch as FAS 109, WOuld be akin to conducting a full rate proceeding with every
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.pol'e attachment complaint. Makihg selective adjustrﬁents contravenes the important policy
goal of having a straightforward, self-executing formula to determine pole attachment rates.
Therefore, the Department finds fhat the calculation of accumulated deferred taxes shall be
made without any adjustment relating to FAS 109. | |
| 4, Total Distribution Plar;t
a. | Introduction

Total distribution plant is used to allocate a correspénding' amount of acc‘umullated
depreci,atidn to net investment in poles.‘ All other things being equal, if we reduce the amount
of'j total distribution plant, then thev amount of accumulated deprecation will increase, resulting
ina sm‘alle‘r net pole investment with a corr‘espondiﬁg 'lo‘wer' poIe _attachmeni ’ra‘tte.‘

b. ‘lPosi‘tions of the Parties |
i. | Complainaht§

| The Complair’nahts do not addréss this issue in their‘jin'itial or reply briéfs. ‘-T'heir

petition, howéver. célculates total' distribution plaﬁf without ahy adjustmeht.s.l ‘
| il. - MECo |

MECo argues that total distribution plant must be decreased to reflect thé fact that land

- and l;ind rights are not deprecialble items (Exh. MECo-Al.S, at 63-65).
¢ Analysis and Findingsl . |

A proposed total d_istribution plaht adjustment was nét at 1s$ué in the Cablevision case.
. As stéted abo{/e, incorporating selective adjustments in each pole attlachm'ent,rate proceéding
risks turning them into full rate cases instead of streamlined procéedings based on a simple and

predictable formula, We have found that the Department'’s streamlined formula adequately - |
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balances the interests of utility ratepayers and CATV subscribers and is consistent with the
“statute and regulations governing pole attachments. See G.L. c. 166, § 25A; 220 C.M.R.
§§ 45.00 gt_'u;; Cablevision at 18-19, | |
- We f“ind that this distribution plant adjustment has but minimal effect on the ultimate
pole atta'chm‘ent rate, Making this adjustment would add little, if any, accuracy to the
Department’s pole attachment formula Instead making this type of adjustment jeopardizes‘
the Department s important policy goal of having a predictable self-executing formula to
~ determine pole attachment rates. Therefore, we find that total distribution plant found in
" FERC Form 115 with no additional adjustment, is appropriate for calculating the amount of
distribution plant related to ‘poles, | |
5. Calculation of Pole Equivalents
| a. Introduction -
| Pole euuivalents are the adjusted num‘ber of poles that MECo ovt/ns in full or in part.r16
The method for calculating the number of pole 'eq'uivalent.s.l which has oeen agreed to by the

parties, involves summing the SOIely-OWned MECo poles and adding in 50 percent of MECo's.

. jointly-owned poles. The parties disagree, however, on two adjustments involving the types of

poles that should be included when determining the number of pole equivalents.

13 FERC Form 1 at page 207, line 69.

6 The pole count must be adjusted to account for the fact that a percentage.of the poles
are jointly owned by the utility and other entities.

-
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b. Positions of the Parties
.. i 'Complainants
The Complainants’ petition incorporated 339,526 pole equivalents in their calculation :

of the pole attachment rate (Exh. MECo-16, at Exh. 11). The Complainants accepted MECo's
| adjustment to the pole count contained in their petition (335,‘486 pole equivalents), which
removed certain poles not owned by MECo and accounted for empty locations (Complatnants’
Brief at 37). The Complainants dispute any further adjustments in the‘pole count madex by
MECo, arguing that MECo bears a special responsibility" to provide accurate pole count data
upon which the negotiating parties can rely (id. at 38). The Complainants state that since one
of these additional adjustments was made after MECo's original response to:the Complainants’ -
petition and the other was made after the close of hearings and, thus was not subject to |
Cross- examination these additional adjustments in pole count should be disallowed (id.

at 38- 39) Therefore the Complamants argue that the Department should use 335, 486 as the
total number of pole equivalents in its calculation of the pole attachment rate (__ at 39). |

| i, ME_Q_O
In its response to the Complainants-' ,petition,'MECo‘ incorporated 3{35;’486 pole -

equivalents into its calculation of the pole attachment rate (Exh. MECo-16, atll‘06). During
the course of evidentiary hearings, MECo reduced its total pole equivalents‘by 6,103 to
_remove wood poles that are only associated with transmission and street lighting purposes and
kmetal poles (Exh. MECo 14 at 150) MECo alleges that the removal of the transmission and ‘
( street lighting poles is justified because the investment in these poles is not included in FERC

Account 364 (Exh. MECo-13, at 60-61),
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MECo originally argued that the rﬁetal poles should be removed from the calculation
' because they do not contain third party attachments (Tr. 2, at 30). However, in the course of
respoﬁding to a record request, MECo discovered that there are a number of metal poles in its
inventory that contain CATV attachments (RR-Cable-1). Accounting for these metal poles,
MECo has added back 1,002 pole equivalents (id.). As a final result of these adjus,tinents,
MECo uses 330,385 pole equivalents when caléulating its pole attachment rate (id. at Att. 1).
| c. Anélysis and Findings -

| MECo's ﬂr‘st-éd‘j‘ustment to pole equivalgnts, which removed metal poles and wood
‘poles vu.sed for transmiSsi'o_n and street lighting, was made well in advance of hearings and the
~ Complainants ﬁad sufficient opportunity to explore this ‘adjustmenf (see TI“. 2, at 13-29). The
| v‘ V-Déparltment’s review }of MECo’s~1997 FERC Form 1 ihdi‘caies that WOdd poles used strictly
for transmission a.nd.sbtre'et lighting purposes are ﬁot inclqded in FERlC‘A.ccount 364"

(Exh, MECo-5), As such, we find it reasonable to reduce MECo's originial pole eq'ui\‘/al‘gnt

- total by.6,103 to account for metal polés and wood poles uséd‘ for sélely for transmission and.

: str‘eetlighting. | |

MECo's second adjustment to lpdle equivélents, which added back in metal poles to the

: pdle equivalént ‘cavlcullation, was rhade after the close of hearings in response to a record |
‘reqﬁest. The Department a'greqs that MECo bears a requnsibiiity to provide pole count da_t;a B
that are ‘com.plete' and accurate and finds that it has done so by making this second adjustfnent o

to the pole equivalent calculation, Although we are concerned about the late ﬁming‘ of this

L According to MECo's FERC Form 1, investment in transmission poles is inéluded in
Account 355 and Investment in street lighting poles is included in' Account 373
(Exh, MECo-5, at 206),
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" adjustment, we find that further discovery or cross-examination on this issue would not have
had any impact on the accuracy of MECo's pole equivalent calculation. There is n'o evidence
to suggest that MECo's pole counts are incorrect or inflated for the purpose of this proceeding.
" The most accurate pole attachment rate includes all pole types that contain ‘ |
or.could contain third party attachments. As such, we find it reasonable to increase MECo's
-~ pole equivalent total by 1,002 to account for these poles, '8
‘Based on the’ ﬁndings above, the Department will use 330 385 as the number of total
| pole equivalents in the calculation of the pole- attachment rate. Using this figure for total pole.
' equivalents and the net investment in bare pole plant of $123,745,030 results in a net
investment per.ba_re pole of $3"I‘4.v55','as shown in Table 1, below.
“C. Annual'Car’rying’ Charge Rate |
In the second step of the formula an annual carrying charge rate must be calculated. *
The Department s formula- calculates the total carrying charge by adding: an administrative
| carrying charge, a maintenance carrying charge, a depreciation carrying charge, a tax carrying
'charge “and a rate of return. Cablevision at 32-39. The parties agree on .the method used to
calculate these charges. However, each party’s actual carrying charge differs. because they use
" different inputs for accumulated deferred taxes and total distribution plant as discussed in .
Sections IV(3) and IV(4) above. Based on our findings regarding accumulated deferred taxes
‘and total distribution plant discussed above, the Department finds thatvthe‘cor'rect annual

carrying charge rate is 38.14 percent, as shown in Table 1, below.

18 - We note that MECo has made the appropriate adjustments to its total gross investment
in pole plant (Account 364) to reflect accurately the inclusion of the metal distribution
poles. : ‘
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D.  Cost Allocation
1. Introduction
- After placing an average value on a utility's investment in poles and developing an
annual carrying charge to recoVer.the ongoing costs of poles, the third stepvin detet‘mlning a
fully allocated pole attachment rate ln\)olves calculating an “allocation factor” or “usage
factor” to allocate the costs among the utility and others using the pole to attach their
- conductors. Accotding to the Department'vs formula, the usage factor is equal to the assumed
| CATV attachment space divided by the ‘usable _space on a pole. Cableyision at 43-44. Us.able
space is defined by statute as “the total space which would be avatlable for attachments, |
without regard to attachments previously made: (i) upon a pole ab‘ot/e the lowest perrnissible
~ point of attachment of‘a‘wlre or a cable upon such pole which will pesult in compliance with
_any applicable law, regulation, or electrical safety code . . . .’l G.L. c. 166, § 25A. The
| Department’s formula assumes one foot per attachment for CATV attachment' space and a
'reb‘uttable presumpti\on of 13.5 feet for nsable ‘space.‘9 Cablevision at 43-44,
The partles dispute whether the “neutral zone” and the top five in‘ches of the pole
| should be considered usable space for pole attachment ratemaking purposes The “neutral
zone" is approxlmately 40 inches of clearance space on a pole between the lowest attachment
' inthe power supply space and the highest attachment in the communication space |
(Exh, MECo-16, at 35-36). The power supply space, which is located at the top of the pole,

1s the space where the electric company attaches its conductors (Exh MECo 7). The

" 13.5 feet is the average usable space between a 35 foot pole and a 40 foot pole, which
have 11 feet and 16 feet of usable space, respectively, assuming a minimum attachment -
height of 18 feet and a burial depth of 10 percent of the pole height plus two feet,
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communication space, which is located below the power supply space and the neutral zone, is
where CATV and telephone attachments typically are made, with CATV attachments usually

located above telephone attachmentsv(jg_.)‘.

2. Positions of Parties
a. | Complainants
' The C‘om‘plainantsargue that tﬂé “principle of reasoned cdhsistency" compels the
_Depart‘rvnent to not‘change its usable space determinatioh set out in Cablevision (Co‘mpléiﬁarits’ :
Brief at 17). The Cpmplaihants méintain' that the assignfnént of the néutral zone to usable
- space is well supported by legal and factual grbunds (id. at 1‘8).
The Compléinants argue that the Massachuséfts pole attachment statue (G.L. c. 166, |
§ ZSA) and the Department’s pole attachment regulations (2‘20 C.M.R. §§ 45.00 et seq.) |
‘define “usable space” as “‘the tofal space which WOuld bé'available 'f‘or attachmenté.‘.. ipon a
‘pole above the lowest permissible point of attachment of a wire or cable™ (id. at 18).. Fﬁrthe'r, .‘
théy argue thét the pole attachment statute defines "attachments” as including wires and cables
as well‘a‘s any related device, apparatus, appljancg or equipment installed upon aﬁy pole: (Ld__) .
Following these deﬁnitions, the Complainants argue that the neutral zone is usable space és it
~is “space above the lowest permissible point of attaChﬁlenf that is available for attachments
~ under Massachusetts law" (id. at 18-,19). o
. As furfhér support that the neutral zone is usable space, the C'omplainahts argue that .
MECo actually uses the neutral zone for attachments such asvstreetlights,_vflo‘od!ights. and o
traffic signals (Complaihants; Brief at 19, citing Exh. Cable-9; Tr, 1, at 99-101; Tr. 2, at .4.2).

Just as MECo‘argues that the neutral zone benefits CATV workers‘> by providing them Wifh a -
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safety clearance space, the Complainants argue that the neutral zone exists to separate electric
" facilities from conductors of differing voltages and applications, providing “leg room” or
safety space for electric utility employees working on electric facilities on poles (id. at 20,
citing Exhs. Cable-1, at 24; Cable-Z,‘at 293-294; Tr. 1, at 120). The Complainants also argue |
that the neutral zone provides additional clearance for electric conductors carrying ice loatls
(id.). Lastly, the Complainants allege that the neutral zone provides vertical clearance space
required by electric companies to maintain minimum clearance above grade (__ at 20, citing

* Exh. Cable-1, at 24-25).

Based on the above, t_he C:omplainants urge the Department not to depart from our
recent pr_ecedent in _Cabl}evision and to apply tlie‘presumpt-ion of 13.5 feet of usable space in
the present case (Complainants’ 'Brief at 15- 32) As an alternative: however, the
‘ ,Complainants argue that if MECo had correctly "rebutted” the usable space presumptlon

according to the Department precedent using a statistical analysis or projections based on
_ actual pole surveys, we should ﬂnd that the average amount of usable space on MECo's poles
is 12.82 feet (___ _i_t_i_n_g Exh, Cable 1, at 26- 27).

The Complainants also assert that the principle of reasoned consistency compels the
Department not to change its vdecision in Cablevision treating the top five inches of the pole as
~ usable space (id. at 27-2:8). Like the neutral zone, the Complainants argue that the
‘Department's assignment of pole top space.to usable space is consistent with the Massachusetts
statute and regulations governing poles. "ll“he ‘Complainants' state *[i]f thve‘Department were to
accept the theory animating Massachusetts Electric's argument to eliminate five inches of pole

top space from usable space the same logic necessarily would require the Department to
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reduce the allocation ratio used to determine a cablé operator’s costs for-attaching to a utility
pole” (id. at 29). In other words, the Compiainants argue that since CATV attachments

- occupy only 1.5 inches of pole spéce rather than thé 12 inches they are allotted, a consistent
application of this “actual use” theory would result in a uée ratio of 1.5 inches/9 feet for cable
attachments, which is less than the Départment’s allocation ratio of 1 foot/13.5 feet (id.). The
' Corhplafnants agrée that w‘hile. such a result would be consistent with MECo’s reasoning, it

~ would contradict the assignment of usable space élready approved by the Department and the
FCC and, theréforé; should not be. al‘lowed (id.). o

o N MECo ‘

.'MEC.o urges the Department to change the,form‘ula that was established in 'Cab.levision,
~(or inj-its words, attempts to "rebut” the usable spacé presumption), arguing that the neutral
ioné'Should not be consid.ered as usable Spéce-fop se\}eral reasons. MECo argues that the
neutral 'zone‘ is -ne-c‘ess“ary to ma‘imai’n‘t‘h‘e proper clearance between the poWér supbly space and
the communication space, as réqui‘re’d by vt'he Nationél Electrical Safety Code (“NESC "), tb

allow communication entities to attach to the same poles that carry electrical conductors
- (MECo Brief at 7-8, Mg Exhs, MECo-14, at 123, 13‘5; MECO—IG, at 35-36). MECo siates
that its construction practices and prbcedures conform to the NESC as the récognizéd |
- authoritative set of ruies governing el.ectrié distribution systems (id. at 7, citing Exhs.
MECo-16, at 35; DTE-23).
MECo contends that by fnaintaining thé‘neutral zone on poles, CATV operators avoid
- major ‘costs, such as dupllicate‘ pole investment, extensivé worker training, and investment in

equipment such as insulated bucket trucks (MECo Brief at 8). MECo argﬁes that while it is
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required to grant access to its poles, it is not required to maintain a neutral zone orworker
safety space (id. at 8-9). MEco alleges that the neutral zone does not exist because of a need
for ‘stre‘et lighting space on poles, but rather it exists to benefit CATV operators by providing
worker safety space, thereby reducing CATV attachment costs (id. at 9) .

MECo notes that some jurisdictions such as Maine, Kentucky and Wisconsin, have
- ruled that the neutral zone exists. to benefit attachmg parties (id. at 9-12, ¢ _ﬁi_ng _rgms_e_d

Ameéndment to Chan 88, Attachments to Joint-Use Utility Poles; Determination and -

,‘ Allocation of Costs; Procedure (ch. 880), Docket No. 93-087 (May 13 1993) App_lication of

.Northern States Power Co. for Authority to Increase Retail Electric Rates, Wisc. PSC,

‘4220 ER 14, 1981 Wisc PUC Lexis 73, 12 (1981); Consumer Power Co., et al.,

1997 Mich, PSC Lexis 26, 53 (1997)). MECo states that the FCC is currently considering a.

‘ change in its position with respect to usable space and, although it is not known when the FCC
| will rule on this issue, MECo encour'ages.the Department'not to delay ruling that th‘e neutral

. zone is not usable space (i_(_i_ at 12).

- Lastly, MECo states that if the Department finds that the worker safety space is usable,
then MECo will amend its policies to allow CATV: attachments in the safety space (MECo
Reply Brief at 9), By doing so, MECo contends that the Complainants yvill “quickly realize”

that attaching in the worker safety space is more expensive as it requires more extensive

| training for CATV workers to meet NESC requirements (_) |
MECo also urges the Department to reconsider its earlier ruling in Cablevrsion and

hold that the top five inches of a pole are not usable space for pole attachment ratemaking

purposes. MECo claims that attachments cannot be made to the top five inches of the pole
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without causing the pole to split (MECo Brief at 6, citing Exh, MECo-16, at 14; MECo Reply
. Brief at 6-7), MECo argues that this space is not usable since no party can attach to the top
five inches of the pole (id.). -
3. Analy sis and Findings
While not addressed directly in the Department's Order in Cablevision the |

Department s adoption of a pole attachment rate formula that provides a use ratio of 1/13.5
.' feet contains ‘within it the asmgnment of the neutral zone" and pole top as usable space. The

'» Department s formula does allow a utility to rebut the usable space presumptio‘n by presenting
© statistical evidence of a material difference in pole heights and clearances. By attempting to |

, change the assignment of the "neutral zone" and pole top to unusable space, MECo has
proposed to change the Departmentapproved formula ratner than rebut the usable space _‘ ,'
- “presumption based on statistical evidence,

In Cablevision, we stated that the "presumption of 13.5 feet may be rebutted if a

company provides credible evidence, in tii‘e form of a statistical analysis or projections using
. actual pole surveys, that its average usab‘le space is materially different from 13.5 feet.”
Caialevision at 43-44. The presumption of 13.5 feet is calculated from the average-'usable
space between a 35 foot and 40 foot pole. The rebuttable presumption allows a distribution
company whose poles may not be fairly represented by a 35 foot and 40 foot pole the
~ opportunity to provide the Department credible evidence, such as an actual pole survey, to |
~ determine the appropriate pole height to use in the,formula. vThis presumption of 1‘3.‘5 feet,‘

however, is calculated based on the Department's implied finding that the pole top and neutrai
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zone are usable space. These findings are consistent with the FCC precedent on which the
Department's formula is based. See 2 FCC Red at 4387 (1987).

- We find that the evidence presented in this case is not sufficient to warrant altering the
Department's prior finding that the neutral zone and pole top are "usable" for pole attachment
ratemaking purposes. The Department’s current interpretation‘ of thie pole:top and neutral zone
as usable space is consistent with the Massachusetts statutes and regulations governing pole
'attachments MECo. argues that it does not use the neutral zone for attachments as a  matter of
common practice and, accordingly. the neutral zone is not usable space. We disagree The
record evidence shows that MECo makes use of the neutral zone. for mounting street light
support brackets and other related equipment (Exh. Cable-9; Tr. 2,
at 42). And while MECo does not-currently use the .neutral zone for CATV attachments, the

- use of this space for attachments may hecome desirahle or necessary in the near future as |
electric utilities and other companies enter the comm'unications industry' 'and.reouire attachment ‘
. Space on increasingly crowded poles, The issue wemust resolve is not Whethe‘r the ‘spa'ce is
actually'used. but whether it is usable. General Laws c. 166, § 25A defines “usable space” as
“the total space whlch would be available for attachments . . upon a pole above the lowest
| permlssible point of‘vattachment of a wire or cable.” ‘Further, the pole attachment statute
defines "attachments” as including wires and cables as well as any related device, apparatus,
appliance or equipment installed upon any pole. G.L.c. 1'66_, § 25A. 'The,FC‘C has_
 determined that "street light brackets, transformers vand" the like are asso‘ciated equipment"
within the meaning of the provision of Section 224(d) (2) of the'-TelecOmmunications Act of

.1996 (the language of which parallels the Massachusetts pole attachment statute).
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See In re: Adaption of Rules for the Regulation of CATV Attachments, 77 F.C.C. 2d 187,

190 (1980). For these reasons, the Department believes that our initial determination of the
neutral zone as‘usable space is sounq. | |
" The determination of the maximum lavrful pole attachment rate is a reasonably simple
| and straightforward matter that the parties can ascertain for themselves without Department
" intervention. This will not be the case should we adopt a gaSe-byecase allocation of usable
space as requested by MECo.

The Corrtplainants’ raise tha alternative of rebutting the Department’s usable Space |
ipresumption using MECo's at:tual pole survey data. MECo's data indicating the number of
poleé of Varioué héi‘ghtsvin its distribution ‘pla‘nt used for CATV attaéhmehts allows us to accept
the Corhplairtant's alternative, consistent with“Deﬁartment 'preced'e‘n't of the usab_te space
prasumption, and to ret)lace it with a weighted‘ averagé of MECo's usable ,spa.ce‘ on its poles.
‘.'Therefor'e, we find that 12.82 feet is the average usable space on MECo’s poles.?

v. - CONC‘LUSIOlN. | - | |

| ' Muvttiplying'the‘ allocatioa factor found in S'élcti()n IV(D), by the carrying charge rate’
fbtmd in Section IV(C), by the net investment per bare pole :foltmd.tn S‘vection'IV(B)‘, the |

| Departméht finds that the maximum lawful pole attachment rate MECo may charge the

* Complainants is $11.14 for SO poles and $5.57 for JO poles, as shown in Table 1, below.

2 The average usable space of 12.82 feet is determined by subtracting the average height
of a MECo pole with CATV attachments (36.47 feet) from the sum of the minimum
attachment height (18 feet) and the burial depth (5.647 feet), The burial depth is
determined by adding two feet to ten percent of the average pole height (Exh. Cable-1,
at 26-27). . o
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A, Interests of MECo Ratepayers and CATV Subscribers

In resolving complaints from attachers, the Department is.required to balanCe both the
interests of utility ratepayers and CATV subscribers. G.L. c.166, § 25A. The Department
finds the rate shown in Table 1 is reasonable and will not impose a financial disruption on the

: subscribers of CATV services or MECo ratepayers. |

- MECo's pole attachmen_t rates currently cost CATV subscribers approximately 22 cents .
per month on an average monthly CATV bill‘ of $28.‘01_, or 0.79 percent of the total bill |
(Exh MECo-14, at attached Table) A straight pass through ot‘ the Department's’ rate would

. increase this amount to approximately 27 cents per month or 0.95 percent of the average =

N , ‘monthly CATV bill. While this pass through would amount to an increase of approximately

5 cents to this component of the average CATV bill the Department finds that the overall

impact on CATV subscribers will be minimal because the pole attachment cost is such a small ‘
‘ component of a CATV bill.  With respect to MECo ratepayers, since the attachment rate is

increasing, the Department finds that the new rate will have no adverse effect on MECo
 ratepayers. | | | |

B. ' Effective Date of Relief
In Greater M‘.edia, in order to encourage the timely filing of complaints, we heid that

“the new conduit rate would be effective on the date the complaint was filed, 'but refused to -
- grant refunds prior to- that date. Greater Media at 30. The pole attachment statute does not
require any retroactive relief; however "it does confer broad authority on the department to

determine reasonable rates and provide remedies to enforce them." Greater Media Inc. v.

Department of Public Utilities, 415 Mass. 409 at 419 (1993). On appeal, the Supreme Judicial
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Court held that "the method that the department chose t‘o determine and enforce it§ rates is
consistent with this general grant of authority." Id. -

" In the present case, although ihg complaint was filed on May 20, 1998, the parties have
agreed that the relief, if any, to which Complainaﬁts are found to be entitled to will relate back
' t§ February 1, 1998 (Exﬁs-. Cable-3, at Exh. 15; MECo-16 , at Att, 1; Cable-1, at 10), By
agreerﬁent.of the parties, ,‘the new rates established in this Order are effective as of February 1,

1998.
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Net Investment Per Pole

Total Gross Investment in Pole Plant
Accumulated Depreciation (Poles)
Accumulated Deferred Taxes (Poles)
Net Investment in Pole Plant

Net Investment in Appurtenance
Net.Investment in Bare Pole Plant
Number of Poles Equlvalents

$249,807,063
$73,893,051
$28,400,667
$147,814,266
$23,869,225
$123,745,030
330,385

[Net invest. Per Bare Pole

|$374.56

Carrying Charges

Adm/nlslrai/ve
Administrative Expense
Total Plant in Service

Depreciation Reserve for Total Plant in Servlce

Accumulated Deferred Taxes
Net Plant in Service

$74,522,378
$1,678,626,162
$466,706,341
$179,300,848

- $633,338,165

{Administrative Carrying Charge

]7.08%

Taxes
- Normalized Tax Expense
Total Plant in Service
Depraclation Reserve for Total Plant in Service
Accumulated Deferred Taxes
Net Plant in Service

$73,607,818
$1,678,626,152
$466,796,341
$179,380,646

- $933,338,165 -
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VI
Source TABL
FERC Form 1 Account 364
(B) = (KK) * (LL)
(C) = (MM) * (LL) El

. D)= (A)-(B)-(C)

(E)= (D) *(.1617)
(F)= (D)-(B)’
RR-Cable-1, Att. 1, at 1

(H) =(F)/(G)

FERC Form 1 Accounts 920 - 936

FERC Form 1, at 200

- FERC Form 1, at 200 .

" FERC Form 1 Accounts 281 - 283 and 190
M=E-0-L

(N)=() /(M)

FERC Forrn1Accounts 408 - 411
Py =()

Q) =(K)

R=@) .

)= -(@-R)

[Tax Carrying Gharge ]7.80% M=) /1(s)

Maintenance

Maintenance Expense $26,254,198 . FERC Form 1 Account 593

Net Investment in Poles $410,807,314 . . (V) = (FERC Accounts 364, 365, 369) (KK) - (MM)
|Maintenance Charge 16.15% - (W) (U) (V)

Depreciation | o

Annual Depreciation for Poles 4.00% FERC Form 1

Gross Investment In Pole Plant $249,807 963 Y)=(A)

Net Investmant In Poles $147,614,265 2)= (D)
. Gross/Net Adjustment 169.30% AA =@

|Depreciation Carrying Charge 18.77% (88) = (X * (AA) -

Return I ‘ ‘
-‘|Rate of Retum 19.36% RR-Cable-1, Att. 1 at 5

Allocation of Usable Space S

Assumed Cable Attachment Space 1 Cablavigion at 43-44,

Usable Space 12.82 See supra note 19,

[Usage Factor J7.80% (FF) = (DD)/ (EE)

Pole Attachment Rate '

Net Investment per. Bare Pole $374.66 (GG) = (H) :

Total Carrylhg Charge 38.14% (HH) = (N)+(T)+(W)+(BB)+(CC)
" \sage Factor . 7.80% (I) = (FF)

[calculated Rate [$11.14 (JJ) = (GB){HH)*(I)

¥ FERC Accounts 364, 366, 369 * Accumulated Depregiation for Distribution «_$895 Qﬁj‘! ﬂ'ﬂa * $446.6517.793 -
‘ ‘ Total Distribution Plant $1,610,133,227

| . 364 = ..$2498,907963
¥, FERC Accounts 364, 365, 369 $606,640,883

Total Electric Plant

-$1,678,626,162
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VI, ORDER

Accordingly, after due notice, hearing and consideration, itis horeby

ORDERED: That Massachusétts Electric Company shall modify its license
‘ogreements with A-R‘Cable Services, Inc., AR Cable Partners, Cablevision of Framingham,
Inc., Charter Commnnicétions Greater WorCester Cablevision, Inc., MédiaOne of
Massachusetts, Inc., MediaOne of Pioneer Valley. Inc., MediaOne of Southern New England
Inc MediaOne of Western New England Inc MediaOne Enterprises, Inc MediaOne of
New England, Inc., Pegasus Communications and Time Warner Cable to incorporate a rate of
~ $11.14 per attachment for solely-owned poles, and fate of $5.57 per attachment for
jointly-owned polési, and that said rntes‘shall be efféctive,v by agreement of the parties, as of

February 1, 1998.

- By Order of the Départment,

 Janet Gail Besser, Chair

James Connelly, Commissioner

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner

Eugene J. Snllivan, Jr., Commissioner
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Appeal as to matters of law from any final decision, order or ruling of the Commission may be
taken to the Supreme Judicial Court by an aggrieved party in interest by the filing of a written
petition praying that the Order of the Commission be modified or set aside in whole or in part.
Such-petition for appeal shall be filed with the Secretary of the Commission within twenty

~ days after the date of service of the decision, order or ruling of the Commission, or within
such further time as the Commission may allow upon request filed prior-to the expiration of

- twenty days after the date of service of said decision, order or ruling. Within ten days after
such petition has been filed, the appealing party shall enter the appeal in the Supreme Judicial
Court sitting in Suffolk County by filing a copy thereof with the Clerk of said Court. (Sec. 5,
Chapter 25, G.L. Ter. Ed., as most recently amended by Chapter 485 of the Acts of 1971),

;




